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these have been folded into his master plan, implemented this year as W2 (short-
hand for W.W., or Wisconsin Works). His critics say that some of those plans
have come and gone so fast they are impossible to evaluate. But he says
they should be judged as steps toward his overall plan, whose parts are still being
assembled.

He has a health plan for the poor (Badger Care) that awaits more waivers.
(“President Clinton is setting on it now.”) His job-training program is similarly
stymied by Washington. “There are 163 different kinds of rules and regulations
dealing with school-to-work and job-ready money from the Federal Government.
It’s just plain idiotic.” '

Thompson has moved further and faster than other governors in taking control
of his state’s activities on many levels, but he says he cannot be judged until his
whole plan is in operation and that will not happen until Washington unties his
hands. Naturally, since he thinks he is just beginning to get his schemes in place
after 12 years in the Governor’s Mansion, he is adamantly opposed to term limits:
“If you have people dumb enough to keep running for office, like me, you should
let the people decide.”

Thompson’s central planning can look good if you consider the California al-
ternative. There, the governor’s hands are tied, not so much by Washington as by
popular initiatives that have made a traffic jam of election ballots. In 1990, the
state’s ballot pamphlet setting forth the voters’ choices ran to 222 pages. At a city
election in San Francisco, there were more than 100 items. Voters, apparently,
did not notice that in 1988 they passed one measure for public financing of cam-
paigns (Proposition 68) and, simultaneously, another measure (Proposition 73)
outlawing it.

Nor is California alone in this sharpening appetite for plebiscites. In 1996, 90
ballot initiatives were up for passage in 20 states. The referendum, too, is becom-
ing more important, as Maine’s overthrow of a gay-rights law demonstrated.

The contrast between California’s free-for-all and Wisconsin’s central planning
shows that the cry for localism is not for a single good thing (state government)
against an equally monolithic bad thing (the Federal Government). Local govern-
ment can be improvisational or controlled, experimental or rigid, or anything in
between.

Governor Thompson is certainly not a champion of localism if that means
cities or counties or the State Legislature can defy his general strategy. He boasts
of the 290 items he vetoed in the first budget submitted by the Legislature. He has
used the line-item veto more than 1,500 times.

Advocates of direct democracy, like Robert Wiebe, the political historian and
theorist, oppose “government by experts,” and Thompson sometimes makes fun of
Washington “know-it-alls” who could not pass his “Elroy test” (what his little
hometown knows is good for it). But Thompson also boasts of his reliance on ex-
perts, called in from all quarters to help him with planning. One of those experts,
Lawrence Mead, wants to make welfare “the new paternalism,” frankly telling
people what is good for them. Temperamentally, Thompson is inclined to such
hectoring certitude, despite his populist campaign rhetoric. '

I recently followed Thompson, who was out to greet some constituents at the
T e With men. he has some of Mario Cuomo’s locker-
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room bluster. (“Don’t be a wimp.”) With women, he is a palsy chin-chucker. De-
spite the fact that both his parents were teachers and his wife still is (sixth grade
in Elroy), he uses what must pass as “street talk” in rural Wisconsin—"setting” for
sitting, “oncommon” for uncommon, “secatary” for secretary.

He presents himself as embattled and with few allies: “I'm the only one still
talking devolution.” The Republican Congress is “as bad as the President.” He
feels that he has the spirit of Fighting Bob La Follette, the Wisconsin progres-
sive—except that La Follette went after big business and Thompson is a sworn foe
of big government (at least in Washington). If one of Thompson’s projects fails,
he wants us to believe, it will be because of his encirclement by foes.

To get a “top down” view of the states’ new activism, I interviewed President
Clinton in April. He had just come in from a Rose Garden announcement of his
education program. Clinton, the policy wonk, was eager to talk governmental re-
lations even when aides were trying to move him to the next event. He finds the
states'-rights activism a healthy development.

“What the states did in assuming greater responsibilities was mostly positive—
in education, in taking advantage of the opportunity Congress gave them to be
more active in covering more children under child health programs. What my
Administration tried to do was, basically, to emphasize two things—No. 1, states
as laboratories of democracy, principally in education, health care and welfare re-
form; and secondly, actually reduce the aggregate volume of regulations on them
in areas where I thought there was too much micromanagement.”

Thompson would clearly not see this waiving of authority as sufficient. He
would like even less Clinton’s caveat that, in giving up some power to the states,
the Federal Government was freed to do new things. “We have been more active
in some areas than the Federal Government traditionally has been—in education,
in wiring of schools and in trying to actually help them hire teachers to lower class
size, the way we broke new ground by helping local law enforcement hire new offi-
cers.” In short, Clinton does not see the states shoving the Federal Government
off the scene but interacting with it in new ways.

Clinton is critical of the Supreme Court’s tendency to exclude Washington
from state-level activity, going beyond what Clinton praises as “basically a prag-
matic reallocation of power between the states and the Federal Government over
the last 20 years.” He is especially upset by the Supreme Court’s Brady Bill deci-
sion, “the most troubling of all because it said we couldn’t even ask the local law-
enforcement officials to do a minor ministerial job” of running background checks
on gun purchasers.

On the other hand, Clinton takes a surprisingly benign view of state initiatives
that express popular feeling rather than court-imposed mandates: “I don’t agree
with a lot of those votes, but I think they’re votes that people have the right to
make as long as they don’t contravene a Federal statute or the Constitution.

“Usually there is a legitimate concern that these referenda are designed to ad-
dress. Either representative government is going to have to move quickly into the
breach when one of these proposals is on the ballot, so that it is not necessary by
election time, or the progressive populists are going to have to put their own
counter-proposals on the ballot. I don’t think you can stop this movement any
time soon when people want to have a more direct say on public issues.”
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We can see, by counterpointing the remarks of the Governor and the President,
that there is little prospect of agreement in detail on the future of states’ rights.
The President is well disposed toward ballot initiatives, the most direct form of
democracy. Governor Thompson is uneasy about uncoordinated proposals that
might intrude on his master strategy. Though he once proposed introducing the
initiative into the Wisconsin Constitution, that was when he was a young legisla-
tor. Now, he says, he is not interested in raising that issue.

Yet as the 10th Amendment fundamentalist, Thompson welcomes the Court’s
new interest in states’ rights—while the President resists any effort to break up the
partnership. The place where this disagreement causes a head-on collision is the
devolution of power over things like welfare. Thompson thinks Washington has
been too slow and niggardly in turning over money. Clinton’s liberal critics, by
contrast, think he was too quick to untie strings over welfare programs. The Presi-
dent himself considered the Republican bill he sighed too sweeping on some mat-
ters, but feels he remedied that by restoring food stamps and child-care provisions.

[ asked him if he thinks that state welfare programs, spotty in their success even
during a prosperous time, will stand up when economic reverses come. “Ab-
solutely, as long as we keep the fundamental protection for children. We had, in
my view, state-by-state settling of reimbursement for welfare families anyway.

“Before I signed the welfare bill, the reimbursement schedule for a family of
three on welfare went from a low of $185 in Mississippi and Texas to a high of
$660 in Vermont, and most states had welfare payments that were lower in real
dollar terms, considerably lower, than they had been in the early 70’s, because
they had not kept up with inflation. So the Congress, long before I came along,
had de facto ceded the monthly payments to the states anyway. Now the states are
responsible.

“In the old days, nobody had to take responsibility for the welfare of the family
and of the children, or whether there was a work-based program. Everybody could
always kick the responsibility around. They could say that ‘in our state the Federal
Government has all these rules—and, oh, by the way, it’s operated by the county.’
I think that locating responsibility and fixing it with the states will be more posi-
tive than negative.”

It is here that Thompson gets heated in his comments on the President. “Presi-
dent Clinton has done everything he possibly can to stymie what we’re trying to
do in Wisconsin.” He has words just as harsh for Donna Shalala of Health and
Human Services. “ could get matching grants” for new programs, Thompson
complains, but the Government will not turn over the money he feels he needs.
On this point Thompson will get no help from the Federal courts. They have re-
peatedly ruled that states have to observe Federal conditions if they accept Federal
money.

Thompson desperately needs Federal money. As he readily admits, Workfare, at
least at the outset and for some time to come, is more costly than welfare. To train
people for work, to deal with obstacles to work (alcohol, drugs, mental problems),
to find jobs, to motivate employers, to offer child care for those going to work, to
provide health insurance—all this is not only expensive in itself but also has to be
closely monitored. That is why the per-person yearly cost for people on welfare
has gone up under Thompson-.from $9.000 to $15.000.
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Thompson’s programs bring back the resented “social worker,” who was an irri-
tant under the old paternalism. His Learnfare program, for instance, was meant to
dock welfare payments to any family whose child was not attending school. This
involved keeping accurate truancy records, comparing them with welfare pay-
ments and weighing any alleviating circumstances (illness, transportation prob-
lems, children no longer living with their families, etc.). According to Pamela
Fendt, a policy analyst at the University of Wisconsin at Milwaukee’s Center for
Economic Development, Learnfare saved $3 million in welfare payments but cost
$14 million.

The expenses of Workfare exert tremendous pressure on the system to remove
people from the program, one way or another. That is why Governor Thompson
has tried to reach job-placement goals faster than required by Federal rules. One
way to remove people from the rolls is simply to declare them ineligible. In Wis-
consin, as in other states, many of those declared ineligible were reinstated on ap-
peal. In Wisconsin, as in other states, the numbers going off welfare are not
matched with reported jobs and income. Marcus White, associate director for the
Interfaith Conference of Greater-Milwaukee, says that there has been a quantum
leap in the people showing up at Milwaukee shelters and soup kitchens, suggesting
that not everyone disappearing from the welfare rolls is getting work.

So far, with the help of a booming economy in Wisconsin, the Governor has
kept scrambling ahead of any clear signs of failure. When I suggest that Federal
oversight might be justified by less commendable showings in other states, he is
dismissive. “They're always saying that, that the states were going to be having a
race to the bottom. I told them: ‘You're wrong. That may have happened in the
40's and 50’s. But right now you've got governors who are so darn competitive.
They don’t want to read that they’re not taking care of the poor, and they're
_not going to let a governor in an adjoining state get ahead of them. We're very
competitive”

But Gov. Phil Batt of Idaho is not, apparently, feeling any competitive pres-
sures. His state has cut welfare rolls by 77 percent, belying President Clinton’s
claim that disparities will be less acute under the new system. Idaho, which has
the highest incidence of child abuse in the nation, spends $17 per capita for child
welfare, as opposed to $99.30 in New York.

Peter Edelman, who resigned from the Department of Health and Human Ser-
vices to protest Clinton’s signing of the 1996 welfare bill, has kept a close eye on
subsequent developments in the states. “There are some bright spots,” he says.
“There are some good states—Maine, Vermont, Rhode Island, Minnesota, Ore-
gon. But there are some very bad states—Idaho, Mississippi, Georgia—and some
states, like Pennsylvania, are not doing much. In California, the Governor pro-

‘posed a bad plan that the Legislature blocked.”

Governor Thompson claims that the states are sure to do things better than the
Federal Government, since they are closer to the peoples’ needs and wants. “The
new ideas are coming from the governors, and when you have that clash of ideas,
you're going to bring out the best in education or in government.”

When I suggest that not all the ideas coming from the states are great ones, he
is quick, as ever, to the challenge: “Tell me some that aren’t.” I name term limits,
three-strikes, anti—immi;rag\i\on measures, anti-gay measures. “You're right,” he
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says. “T'll grant you there are some examples. But tell me some things in Wiscon-
sin you don’t like.”

Thompson believes that the government closest to the people is the best gov-
ernment, which many people take to be a truism of democracy. Alexis de Toc-
queville, during his 1831 visit to America, noted that “the Federal Government
scarcely ever interferes in any but foreign affairs; and the governments of the
states in reality direct society in America.” The result, according to Tocqueville,
was a “tyranny of the majority,” by which local prejudice and conformity received
no outside challenge.

It is the same complaint Madison had against the states’ autonomy under the
Articles of Confederation. The people were, in effect, the judges in their own
cause—which always leads to skewed judgments. John Jay, arguing in “The Feder-
alist” for a larger union, said that the people least likely to make wise policy about
Native Americans were those in the friction of greatest proximity to them. It is
the same lesson we learned, in this century, from the assertions of Southern lead-
ers that they best understood blacks.

Though popular sentiment must be expressed in popular government, it is clear
that some kinds of dispute need impartial arbiters. The effort of some states to
deny education to the children of illegal immigrants, or legal rights to homosexu-
als, or organization to unions, shows that popular sentiment can be harsh with un-
popular people.

Actually, there is no danger of returning to the Jacksonian days of independent
states. Even if you remove the Federal Government from the scene, other national
organizations cut across state lines and have to be addressed in a national way.

When [ asked Governor Thompson why he did not start his new educational
programs in the public schools, he said the teachers’ union was too powerful. “If 1
wanted to hire you from Northwestern to teach in the public schools, I could not
give you a contract. The union has to decide what you can teach and where. You
might end up teaching music in an out-of-the-way school.” Even allowing for hy-
perbole, teachers’ unions are national organizations that can be hard to deal with
on the state level.

The best proof of the states’ vulnerability to national forces is the flow of out-
side money and influence into the local arena. When Maine put up its referendum
to remove a gay rights law, religious organizations sent in money for ads and teams
of “ex-gays” traveled there to support the measure. At an advanced level of com-
munications and transportation, and with the complex organization of religious,
ideological and educational enterprises, a return to the independent states of Jack-
son’s time is impossible. To deal with national organizations, whether corpora-
tions or unions, philanthropies or crime syndicates, the states are often going to
need help from the national Government.

President Clinton ended our interview by noticing how the hard line between
domestic and foreign policy is being dissolved. There is a parallel softening of the
division between state and national life, not just in government but in every
sphere. This does not mean that states are not better at handling some things or at
conducting experiments not easily tried on a national scale. There will be, as
Clinton says, new kinds of interaction, dialogue and dispute. All that is healthy.
Rt a 10th Amendment fundamentalism that looks back to the muscular states of
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the Jacksonian era is, by now, an exercise in nostalgia for “good old days” that
were not all that good. ®

The American model of federalism holds great attraction to pfany Europeans, who see
the American constitutional system as a blueprint for the eydlving European Union (EV).
But the history of Airerican federalism offers little hope that the road to a federal Europe
will be perfectly smooth and direct. The fierce battles gver federal and state power in the
nineteenth century, ané\the continued debate over findamental principles in the twen-
tieth and twenty-first centyries, testify to the diffj Ulty of the task of making “one out of
many.” In this cautionary article, the editors of the British magazine The Economist warn
Europe’s people and its poli::i}ians not to cog; the New World's example without first
studying its history.

Questions

1. What aspects of the Amepican experience might provide advocates of a
“United States of Europe” with a sense\of optimism about the future of Europe?

; What aspects might prodice pessimism&

| 2. What advice does Th/e/Economist give to ad O{ates of a united Europe? Why?

If Yo/uéncerely Want to B
a United States...(1991)

I magin€ a hot summer in Paris. By grace of a kindly time-warpya group of Euro-

pean’eminences have assembled for a conference. Charles de’Gaulle is their
cz'airman. Among those attending are John Maynard Keynes (who has a con-
tineht-wide reputation, though he is still only 29) and Albert Einsteih, Bertrand
/%fssell is not there—he is holidaying on Cape Cod—but he barrages theproceed-

ings by fax. Russell is kept abreast of things by young King Juan Carlos of Spain,
who, with Keynes, provides the driving force of the conference.

Impossible, except in one of those rosy early-morning dreams. Now remember
the men who gathered at Philadelphia in the summer of 1787. George Wash-
ington was the chairman. Alexander Hamilton, whose short life never knew a
dull moment, was there, as was James Madison, a pragmatic man of principle
who would later become president. Together, they directed the conference. Ben-

“If you sincerely want to be a United States ..." The Economist (March 23, 1991), pp. 21-24.
Copyright © 1991 The Economist Newspﬁper"Grpup, Inc. Reprinted with permission. Further
reproduction prohibited. il )
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LOUIS HARTZ

From The Liberal Tradition in America

Scholar Louis Hartz has used Alexis de Tocqueville’s idea that Americans
were “born equal” as a take-off point for his complicated philosophical
analysis of the American political tradition. Citing the ideas of John Locke,
Edmund Burke, and Jeremy Bentham, Hariz points to the many paradoxes
evident in American thought: “pragmatism and absolutism, historicism and
rationalism, optimism and pessimism, materialism and idealism, individual-
ism and conformism.” Underlying all these paradoxes is the ultimate one.
Hartz argues that America, in many ways the most revolutionary nation
in the world, never really had a revolution to attain the goal of equality.
This paradox places the United States in a “strange relationship” with the
nations that seek to emulate America’s success.

THE ANALYSIS which this book contains 1s based on what
might be called the storybook truth about American history: that America
was settled by men who fled from the feudal and clerical oppressions of
the Old World. If there is anything in this view, as old as the national
folklore itself, then the outstanding thing about the American community
in Western history ought to be the nonexistence of those oppressions, or
since the reaction against them was in the broadest sense liberal, that the
American community is a liberal community. We are confronted, as it
were, with a kind of inverted Trotskyite law of combined development,
America skipping the feudal stage of history as Russia presumably skipped
the liberal stage. ... One of the central characteristics of a nonfeudal
society is that it lacks a genuine revolutionary tradition, the tradition
which in Europe has been linked with the Puritan and French revolutions:
that it is “born equal,” as Tocqueville said. . . .

Surely, then, it is a remarkable force: this fixed, dogmatic liberalism
of a liberal way of life. It is the secret root from which have sprung many
of the most puzzling of American cultural phenomena. . . . A

At bottom it is riddled with paradox. Here is a Lockian doctrine
which in the West as a whole is the symbol of rationalism, yet in America
the devotion to it has been so irrational that it has not even been recognized
for what it is: liberalism. There has never been a “liberal movement” or
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a real “liberal party” in America: we have only had the American Way
of Life, a nationalist articulation of Locke which usually does not know
that Locke himself is involved; and we did not even get that until after
the Civil War when the Whigs of the nation, deserting the Hamiltonian
tradition, saw the capital that could be made out of it. This is why even
critics who have noticed America’s moral unity have usually missed its
substance. Ironically, “liberalism” is a stranger in the land of its greatest
realization and fulfillment. But this is not all. Here is a doctrine which
everywhere in the West has been a glorious symbol of individual liberty,
yet in America its compulsive power has been so great that it has posed
a threat to liberty itself. Actually Locke has a hidden conformitarian germ
to begin with, since natural law tells equal people equal things, but
when this germ is fed by the explosive power of modern nationalism, it
mushrooms into something pretty remarkable. One can reasonably wonder
about the liberty one finds in Burke.

I believe that this is the basic ethical problem of a liberal society: not
the danger of the majority which has been its conscious fear, but the
danger of unanimity, which has slumbered unconsciously behind it: the
“tyranny of opinion” that Tocqueville saw unfolding. . . . When Tocque-
ville wrote that the “great advantage” of the American lay in the fact that
he did not have “to endure a democratic revolution,” he advanced what
was surely one of his most fundamental insights into American life. How-
ever, while many of his observations have been remembered but not
followed up, this one has scarcely even been remembered. Perhaps it is
because, fearing revolution in the present, we like to think of it in the
past, and we are reluctant to concede that its romance has been missing
from our lives. Perhaps it 1s because the plain evidence of the American
revolution of 1776, especially the evidence of its social impact that our
newer historians have collected, has made the comment of Tocqueville
seem thoroughly enigmatic. But in the last analysis, of course, the question
of its validity is a question of perspective. Tocqueville was writing with
the great revolutions of Europe in mind, and from that point of view the
outstanding thing about the American effort of 1776 was bound to be,
not the freedom to which it led, but the established feudal structure it
did not have to destroy. . . .

Thus the fact that the Americans did not have to endure a “democratic
revolution” deeply conditioned their outlook on people elsewhere who
did; and by helping to thwart the crusading spirit in them, it gave to the
wild enthusiasms of Europe an appearance not only of analytic error but
of unreguited love. Symbols of a world revolution, the Americans were
not in *truth world revolutionaries. There is no use complaining about
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the confusions implicit in this position, as Woodrow Wilson used to

complain when he said that we had “no business” permitting the French
to get the wrong impression about the American revolution. On both
sides the reactions that arose were well-nigh inevitable. But one cannot
help wondering about something else: the satisfying use to which our
folklore has been able to put the incongruity of America’s revolutionary
role. For if the “contamination” that Jefferson feared, and that found its
classic expression in Washington’s Farewell Address, has been a part of
the American myth, so has the “round the world” significance of the
shots that were fired at Concord. We have been able to dream of ourselves
as emancipators of the world at the very moment that we have withdrawn
from it. We have been able to see ourselves as saviors at the very moment
that we have been isolationists. Here, surely, is one of the great American
Juxuries that the twentieth century has destroyed. . . . When the Ameri-
cans celebrated the uniqueness of their own society, they were on the
track of a personal insight of the profoundest importance. For the nonfeu-
dal world in which they lived shaped every aspect of their social thought:
it gave them a frame of mind that cannot be found anywhere else in the
eighteenth century, or in the wider history of modern revolutions. . . .
The issue of history itself is deeply involved here. On this score, inevitably,
the fact that the revolutionaries of 1776 had inherited the freest society
in the world shaped their thinking in an intricate way. It gave them, in
the first place, an appearance of outright conservatism. . . . The past had
been good to the Americans, and they knew it. . ..

Actually, the form of America’s traditionalism was one thing, its con-
tent quite another. Colonial history had not been the slow and glacial
record of development that Bonald and Maistre loved to talk about.* On
the contrary, since the first sailing of the Mayflower, it had been a story
of new beginnings, daring enterprises, and explicitly stated principles—
it breathed, in other words, the spirit of Bentham himself. The result was
that the traditionalism of the Americans, like a pure freak of logic, often
bore amazing marks of antihistorical rationalism. The clearest case of this
undoubtedly is to be found in the revolutionary constitutions of 1776,
which evoked, as Franklin reported, the “rapture” of European liberals
everywhere. In America, of course, the concept of a written constitution,
including many of the mechanical devices it embodied, was the end-
product of a chain of historical experience that went back to the Mayflower

* ouis Bonald and Joseph de Maistre were prominent French conservative political theorists
of the garly nineteenth century. Both were inveterate enemies of the radical and rationalistic
ideas gfsociated with the French Revolution. They were leading figures in the European
R eactibn.—EDS.
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Compact and the Plantation Covenants of the New England towns: it
was the essence of political traditionalism. But in Europe just the reverse
was true. The concept was the darling of the ratlonahsts—a symbol of
the emancipated mind at work. .

But how then are we to descrlbe these baffling Americans? Were they
rationalists or were they traditionalists? The truth'is, they were neither,
which is perhaps another way of saying that they were both. For the war
between Burke and Bentham on the score of tradition, which made a
great deal of sense in a society where men had lived in the shadow of
feudal institutions, made comparatively little sense in a society where for
years they had been creating new states, planning new settlements, and,
as Jefferson said, literally building new lives.* In such a society a strange
dialectic was fated to appear, which would somehow unite the antagonistic
components of the European mind; the past became a continuous future,
and the God of the traditionalists sanctioned the very arrogance of the
men who defied Him.

~ This shattering of the time categories of Europe, this Hegelian-like
revolution in historic perspective, goes far to explain one of the enduring
secrets of the American character: a capacity to combine rock-ribbed
traditionalism with high inventiveness, ancestor worship with ardent opti-
mism. Most critics have seized upon one or the other of these aspects of
the American mind, finding it impossible to conceive how both can go
together. That is why the insight of Gunnar Myrdal is a very distinguished
one when he writes: “America is . . . conservative. . . . But the principles
conserved are liberal and some, indeed, are radical.”” Radicalism and con-
servatism have been twisted entirely out of shape by the liberal flow of
American history. . ..

What I have been doing here is fairly evident: I have been interpreting
the social thought of the American revolution in terms of the social goals
it did not need to achieve. Given the usual approach, this may seem like a
perverse inversion of the reasonable course of things; but in a world where
. the “canon and feudal law” are missing, how else are we to understand
the philosophy of a liberal revolution? The remarkable thing about the
“spirit of 1776,” as we have seen, is not that it sought emancipation but
that it sought it in a sober temper; not that it opposed power but that it
opposed it ruthlessly and continuously; not that it looked forward to the

*Edmund Burke, an eighteenth-century English political theorist, is perhaps the most artful
defender of tradition in the history of political theory. Jeremy Bentham, an English theorist
of the late eighteenth and early nineteenth centuries, was as rationalistic as Burke was
tradmonahstlc Wlnle Burke genera]ly saw virtues in inherited institutions, Bentham gener-
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future but that it worshiped the past as well. Even these perspectives,
however, are only part of the story, misleading in themselves. The “free
air” of American life, as John Jay once happily put it, penetrated to deeper
levels of the American mind, twisting it in strange ways, producing a set
of results fundamental to everything else in American thought. The clue
to these results lies in the following fact: the Americans, though mod-
els to all the world of the middle class way of life, lacked the pas-
sionate middle class consciousness which saturated the liberal thought of
Europe. . ..

But this is not all. If the position of the colonial Americans saved
them from many of the class obsessions of Europe, it did something else
as well: it inspired them with a peculiar sense of community that Europe
had never known. . . . Amid the “free air” of American life, something
new appeared: men began to be held together, not by the knowledge
that they were different parts of a corporate whole, but by the knowledge
that they were similar participants in a uniform way of life—by that
“pleasing uniformity of decent competence” which Crévecoeur loved so
much. The Americans themselves were not unaware of this. When Peter
Thacher proudly announced that “simplicity of manners” was the mark
of the revolutionary colonists, what was he saying if not that the norms
of a single class in Europe were enough to sustain virtually a whole society
in America? Richard Hildreth, writing after the leveling impact of the
Jacksonian revolution had made this point far more obvious, put his finger
directly on it. He denounced feudal Europe, where “half a dozen different
codes of morals,” often in flagrant contradiction with one another, flour-
ished “in the same community;” and celebrated the fact that America was
producing “one code, moral standard, by which the actions of all are to
be judged. . . . ” Hildreth knew that America was a marvelous mixture
of many peoples and many religions, but he also knew that it was character-
ized by something more marvelous even than that: the power of the liberal
norm to penetrate them all.

Now a sense of community based on a sense of uniformity is a
deceptive thing. It looks individualistic, and in part it actually is. It cannot
tolerate internal relationships of disparity, and hence can easily inspire the
kind of advice that Professor Nettels once imagined a colonial farmer
giving his son: “Remember that you are as good as any man—and also that
you are no better.” But in another sense it is profoundly anti-individualistic,
because the common standard is its very essence, and deviations from that
standard inspire it with an irrational fright. The man who is as good as
his neighbors is in a tough spot when he confronts all of his neighbors
combined. Thus William Graham Sumner looked at the other side of
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Professor Nettels’s colonial coin and did not like what he saw: “public
opinion” was an “impervious mistress. . . . Mrs. Grundy held powerful
sway and Gossip was her prime minister.”

Here we have the “tyranny of the majority” that Tocqueville later
described in American life; here too we have the deeper paradox out of
which it was destined to appear. Freedom in the fullest sense implies both
variety and equality. . . . At the bottom of the American experience of
freedom, not in antagonism to' it but as a constituent element of it,
there has always lain the inarticulate premise of conformity. . . . American
political thought, as we have seen, is a veritable maze of polar contradic-
tions, winding in and out of each other hopelessly: pragmatism and
absolutism, historicism and rationalism, optimism and pessimism, materi-
alism and idealism, individualism and conformism. But, after all, the
human mind works by polar contradictions; and when we have evolved
an interpretation of it which leads cleanly in a single direction, we may
be sure that we have missed a lot. The task of the cultural analyst is not
to discover simplicity, or even to discover unity, for simplicity and unity
do not exist, but to. drive a wedge of rationality through the pathetic
indecisions of social thought. In the American case that wedge is not hard
to find. . ..

It is this business of destruction and creation which goes to the heart
of the problem. For the point of departure of great revolutionary thought
everywhere else in the world has been the effort to build a new society
on the ruins of an old one, and this is an experience America has never
had. We are reminded again of Tocqueville’s statement: the Americans
are “born equal.”

That statement, especially in light of the strange relationship which
the revolutionary Americans had with their admirers abroad, raises an
obvious question. Can a people that is born equal ever understand peoples
elsewhere that have become so? Can it ever lead them? . .. America’s
experience of being born equal has put it in a strange relationship to the
~ rest of the world.

X

-
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5] American Exceptionalism:
A Double-Edged Sword (1997)

Seymour Martin Lipset

o out of revolution, the United States is a country organized around an

ideology which includes a set of dogmas about the nature of a good society.

Americanism, as different people have pointed out, is an “ism” or ideology
in the same way that communism or fascism or liberalism are isms. As G. K.
Chesterton put it: “America is the only nation in the world that is founded on a
creed. That creed is set forth with dogmatic and even theological lucidity in the
Declaration of Independence. . . .” As noted in the Introduction, the nation’s ide-
ology can be described in five words: liberty, egalitarianism, individualism, pop-
ulism, and laissez-faire. The revolutionary ideology which became the American
Creed is liberalism in its eighteenth- and nineteenth-century meanings, as dis-
tinct from conservative Toryism, statist communitarianism, mercantilism, and no-
blesse oblige dominant in monarchical, state-church-formed cultures.

Other countries’ senses of themselves are derived from a common history. Win-
ston Churchill once gave vivid evidence to the difference between a national
identity rooted in history and one defined by ideology in objecting to a proposal
in 1940 to outlaw the anti-war Communist Party. In a speech in the House of
Commons, Churchill said that as far as he knew, the Communist Party was com-
posed of Englishmen and he did not fear an Englishman. In Europe, nationality is
related to community, and thus one cannot become un-English or un-Swedish.
Being an American, however, is an ideological commitment. It is not a matter of
birth. Those who reject American values are un-American.

The American Revolution sharply weakened the noblesse oblige, hierarchically
rooted, organic community values which had been linked to Tory sentiments, and
enormously strengthened the individualistic, egalitarian, and anti-statist ones
which had been present in the settler and religious background of the colonies.
These values were evident in the twentieth-century fact that, as H. G. Wells
pointed out close to ninety years ago, the United States not only has lacked a vi-
able socialist party, but also has never developed a British or European-type Con-
servative or Tory party. Rather, America has been dominated by pure bourgeois,
middle-class individualistic values. As Wells put it: “Essentially America is a
middle-class [which has] become a community and so its essential problems are
the problems of a modern individualistic society, stark and clear.” He enunciated
a theory of America as a liberal society, in the classic anti-statist meaning of the
term:

It is not difficult to show for example, that the two great political parties in America rep-
resent only one English party, thg&ﬁ\dle—class Liberal party. . . . There are no Tories . . .
I's

\
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and no Labor Party. . . . [TThe new world [was left] to the Whigs and Nonconformists and
to those less constructive, less logical, more popular and liberating thinkers who became
Radicals in England, and Jeffersonians and then Democrats in America. All Americans
are, from the English point of view, Liberals of one sort or another. . . . ‘

The liberalism of the eighteenth century was essentially the rebellion . . . against the
monarchical and aristocratic state—against hereditary privilege, against restrictions on
bargains. Its spirit was essentially anarchistic—the antithesis of Socialism. It was anti-
State.

Comparative Perspectives

Tn dealing with national characteristics it is important to recognize that compara-
tive evaluations are never absolutes, that they always are made in terms of more or
less. The statement that the United States is an egalitarian society obviously does
not imply that all Americans are equal in any way that can be defined. This
proposition usually means (regardless of which aspect is under consideration—so-
cial relations, status, mobility, etc.) that the United States is more egalitarian
than Europe.

Comparative judgments affect all generalizations about societies. This is such
an obvious, commonsensical truism that is seems almost foolish to enunciate it. I
only do so because statements about America or other countries are frequently
challenged on the ground that they are not absolutely true. Generalizations may
invert when the unit of comparison changes. For example, Canada looks different
when compared to the United States than when contrasted with Britain. Figura-
tively, on a scale of 0 to 100, with the United States close to 0 on a given trait and
Britain at 100, Canada would fall around 30. Thus, when Canada is evaluated by
reference to the United States, it appears as more elitist, law-abiding, and statist,
but when considering the variations between Canada and Britain, Canada looks
more anti-statist, violent, and egalitarian.

The notion of “American exceptionalism” became widely applied in the con-
text of efforts to account for the weakness of working-class radicalism in the
United States. The major question subsumed in the concept became why the
United States is the only industrialized country which does not have a significant
socialist movement or Labor party. That riddle has bedeviled socialist theorists
since the late nineteenth century. Friedrich Engels tried to answer it in the last
decade of his life. The German socialist and sociologist Werner Sombart dealt
with it in a major book published in his native language in 1906, Why Is There No
Socialism in the United States? As we have seen, H. G. Wells, then a Fabian, also
addressed the issue that year in The Future in America. Both Lenin and Trotsky
were deeply concerned because the logic of Marxism, the proposition expressed by
Marx in Das Kapital that “the more developed country shows the less developed
the image of their future,” implied to Marxists prior to the Russian Revolution
that the United States would be the first socialist country.

Since some object to an attempt to explain a negative, a vacancy, the query
may of course be reversed to ask why has America been the most classically liberal
polity in the world from its founding to the present? Although the United States
remains the wealthiest large industrialized nation, it devotes less of its income
to welfare and the state is less ipvolved in the economy than is true for other
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developed countries. It not only does not have a viable, class-conscious, radical
political movement, but its trade unions, which have long been weaker than those
of almost all other industrialized countries, have been steadily declining since the
mid-1950s. . .. '

An emphasis on American uniqueness raises the obvious question of the nature
of the differences. There is a large literature dating back to at least the eighteenth
century which attempts to specify the special character of the United States polit-
ically and socially. One of the most interesting, often overlooked, is Edmund
Burke’s speech to the House of Commons proposing reconciliation with the
colonies, in which he sought to explain to his fellow members what the revolu-
tionary Americans were like. He noted that they were different culturally, that
they were not simply transplanted Englishmen. He particularly stressed the unique
character of American religion. ]. Hector St. John Crévecoeur, in his book Letters
from an American Farmer, written in the late eighteenth century, explicitly raised
the question, “What is an American?” He emphasized that Americans behaved
differently in their social relations, were much more egalitarian than other nation-
alities, that their “dictionary” was “short in words of dignity, and names of honor,”
that is, in terms through which the lower strata expressed their subservience to
the higher. Tocqueville, who observed egalitarianism in a similar fashion, also
stressed individualism, as distinct from the emphasis on “group ties” which marked
Europe. ,

These commentaries have been followed by a myriad—thousands upon thou-
sands—of books and articles by foreign travelers. The overwhelming majority are
by educated Europeans. Such writings are fruitful because they are comparative;
those who wrote them emphasized cross-national variations in behavior and insti-
tutions. Tocqueville’s Democracy, of course, is the best known. As we have seen,
he noted that he never wrote anything about the United States without thinking
of France. As he put it, in speaking of his need to contrast the same institutions
and behavior in both countries, “without comparisons to make, the mind doesn’t
know how to proceed.” Harriet Martineau, an English contemporary, also wrote a
 first-rate comparative book on America. Friedrich Engels and Max Weber were
. among the contributors to the literature. There is a fairly systematic and similar
logic in many of these discussions.

Beyond the analysis of variations between the United States and Europe, vari-
ous other comparisons have been fruitful. In previous writings, [ have suggested
that one of the best ways to specify and distinguish American traits is by contrast
with Canada. There is a considerable comparative North American literature,
written almost entirely by Canadians. They have a great advantage over Ameri-
cans since, while very few of the latter study their northern neighbor, it is impossi-
ble to be a literate Canadian without knowing almost as much, if not more, as
most Americans about the United States. Almost every Canadian work on a
given subject (the city, religion, the family, trade unions, etc.) contains a great
deal about the United States. Many Canadians seek to explain their own country
by dealing with differences or similarities south of the border. Specifying and ana-
lyzing variations among the predominantly English-speaking countries—Aus-
tralia, Canada, Great Britain, New Zealand, and the United States—is also useful
precisely because the differ(eﬁ‘ce\s among them generally are smaller than between
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each and non-Anglophonic societies. | have tried to analyze these variations in
* The First New Nation. The logic of studying societies which have major aspects in
common was also followed by Louis Hartz in treating the overseas settler soci-
eties—United States, Canada, Latin America, Australia, and South Africa—as
units for comparison. Fruitful comparisons have been made between Latin Amer-
ica and Anglophonic North America, which shed light on each.

Some Latin Americans have argued that there are major common elements in
the Americas which show up in comparisons with Europe. Fernando Cardoso, a
distinguished sociologist and now president of Brazil, once told me that he and his
friends (who were activists in the underground left in the early 1960s) consciously
decided not to found a socialist party as the military dictatorship was breaking
down. They formed a populist party because, as they read the evidence, class-
conscious socialism does not appeal in the Americas. With the exceptions of
Chile and Canada (to a limited extent), major New World left parties from Ar-
gentina to the United States have been populist. Cardoso suggested that con-
sciousness of social class is less salient throughout most of the Americas than in
postfeudal Europe. However, I do not want to take on the issue of how excep-
tional the Americas are; dealing with the United States is more than enough.

Liberalism, Conservatism, and Americanism

The United States is viewed by many as the great conservative society, but it may
also be seen as the most classically liberal polity in the developed world. To un-
derstand the exceptional nature of American politics, it is necessary to recognize,
with H. G. Wells, that conservatism, as defined outside of the United States, is
particularly weak in-this country. Conservatism in Europe and Canada, derived
from the historic alliance of church and government, is associated with the emer-
gence of the welfare state. The two names most identified with it are Bismarck
and Disraeli. Both were leaders of the conservatives (Tories) in their countries.
They represented the rural and aristocratic elements, sectors which disdained cap-
italism, disliked the bourgeoisie, and rejected materialistic values. Their politics
reflected the values of noblesse oblige, the obligation of the leaders of society and
- the economy to protect the less fortunate.

The semantic confusion about liberalism in America arises because both early
-and latter-day Americans never adopted the term to describe the unique Ameri-
can polity. The reason is simple. The American system of government existed
long before the word “liberal” emerged in Napoleonic Spain and was subsequently
accepted as referring to a particular party in mid-nineteenth-century England, as
distinct from the Tory or Conservative Party. What Europeans have called “liber-
alism,” Americans refer to as “conservatism”: a deeply anti-statist doctrine empha-
sizing the virtues of laissez-faire. Ronald Reagan and Milton Friedman, the two
current names most frequently linked with this ideology, define conservatism in
America. And as Friedrich Hayek, its most important European exponent noted,
it includes the rejection of aristocracy, social class hierarchy, and an established
state church. As recently as the April and June 1987 issues of the British magazine
Encounter, two leading trans-Atlantic conservative intellectuals, Max Beloff
(Lord Beloff) and Irving K};istql, debated the use of titles. Kristol argued that
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Britain “is soured by a set of very thin, but tenacious, aristocratic pretensions . . .
[which] foreclose opportunities and repress a spirit of equality that has yet to find
its full expression. ...” This situation fuels many of the frustrations that make
“British. life . . . so cheerful, so abounding in ressentiment.” Like Tocqueville, he
holds up “social equality” as making “other inequalities tolerable in modern
democracy.” Beloff, a Tory, contended that what threatens conservatism in
PBritain “is not its remaining links with the aristocratic tradition, but its alleged in-
difference to some of the abuses of capitalism. It is not the Dukes who lose us
votes, but the ‘malefactors of great wealth. . ..”” He wondered “why M. Kristol
believes himself to be a ‘conservative,’” since he is “as incapable as most Ameri-
- cans of being a conservative in any profound sense.” Lord Beloff concluded that
“Conservatism must have a ‘Tory’ element or it is only the old ‘Manchester
School,’” i.e., liberal.

Canada’s most distinguished conservative intellectual, George Grant, empha-
sized in his Lament for a Nation that “Americans who call themselves ‘Conser-
vatives' have the right to that title only in a particular sense. In fact, they are
old-fashioned liberals. . . . Their concentration on freedom from governmental in-
terference has more to do with nineteenth century liberalism than with tradi-
tional conservatism, which asserts the right of the community to restrain freedom
in the name of the common good.” Grant bemoaned the fact that American
conservatism, with its stress on the virtues of competition and links to business
ideology, focuses on the rights of individuals and ignores communal rights and
obligations. He noted that there has been no place in the American political phi-
losophy “for the organic conservatism that predates the age of progress. Indeed,
the United States is the only society on earth that has no traditions from before
the age of progress.” The recent efforts, led by Amitai Etzioni, to create a “com-
munitarian” movement are an attempt to transport Toryism to America. British
and German Tories have recognized the link and have shown considerable inter-
‘estin Etzioni’s ideas.

Still, it must be recognized that American politics have changed. The 1930s
produced a qualitative difference. As Richard Hofstadter wrote, this period
brought a “social democratic tinge” to the United States for the first time in its
history. The Great Depression produced a strong emphasis on planning, on the
welfare state, on the role of the government as a major regulatory actor. An earlier
upswing in statist sentiment occurred immediately prior to World War I, as evi-
denced by the significant support for the largely Republican Progressive move-
ment led by Robert LaFollette and Theodore Roosevelt and the increasing
strength (up to a high of 6% of the national vote in 1912) for the Socialist Party.
They failed to change the political system. Grant McConnell explains the failure
of the Progressive movement as stemming from “the pervasive and latent ambigu-
ity in the movement” about confronting American anti-statist values. “Power as it
exists was antagonistic to democracy, but how was it to be curbed without the
erection of superior power?”

Prior to the 1930s, the American trade union movement was also in its major-
ity anti-statist. The American Federation of Labor (AFL) was syndicalist, believed
in more union, not more state power, and was anti-socialist. Its predominant
leader for forty years, Samuel Gompers, once said when asked about his politics,
that he guessed he was tlr,Lr;ee-..quarters of an anarchist. And he was right. Europeans
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and others who perceived the Gompers-led AFL as a conservative organization
because it opposed the socialists were wrong. The AFL was an extremely militant
organization, which engaged in violence and had a high strike rate. It was not
conservative, but rather a militant anti-statist group. The United States also had a
revolutionary trade union movement, the Industrial Workers of the World
(IWW). The IWW, like the AFL, was not socialist. It was explicitly anarchist, or
rather, anarcho-syndicalist. The revived American radical movement of the
1960s, the so-called New Left, was also not socialist. While not doctrinally anar-
chist, it was much closer to anarchism and the IWW in its ideology and organiza-
tional structure than to the Socialists or Communists.

The New Deal, which owed much to the Progressive movement, was not social-
ist either. Franklin Roosevelt clearly wanted to maintain a capitalist economy. In
running for president in 1932, he criticized Herbert Hoover and the Republicans
for deficit financing and expanding the economic role of the government, which
they had done in order to deal with the Depression. But his New Deal, also rising
out of the need to confront the massive economic downsizing, drastically in-
creased the statist strain in American politics, while furthering public support for
trade unions. The new labor movement which arose concomitantly, the Commit-
tee for (later Congress of) Industrial Organization (CIO), unlike the American
Federation of Labor (AFL), was virtually social democratic in its orientation. In
fact, socialists and communists played important roles in the movement. The CIO
was much more politically active than the older Federation and helped to press
the Democrats to the left. The Depression led to a kind of moderate “Europeaniza-
tion” of American politics, as well as of its labor organizations. Class factors
became more important in differentiating party support. The conservatives, in-
creasingly concentrated among the Republicans, remained anti-statist and laissez-
faire, but many of them grew willing to accommodate an activist role for the state.

This pattern, however, gradually inverted after World War II as a result of long-
term prosperity. The United States, like other parts of the developed world, expe-
rienced what some have called an economic miracle. The period from 1945 to the
1980s was characterized by considerable growth (mainly before the mid-1970s),
an ahsence of major economic downswings, higher rates of social mobility both on
o mass level and into the elites, and a tremendous expansion of higher educational
systems—from a few million to 11 or 12 million going to colleges and universi-
ties—which fostered that mobility. America did particularly well economically,
leading Europe and Japan by a considerable margin in terms of new job creation.
A consequence of these developments was a refurbishing of the classical liberal
ideology, that is, American conservatism. The class tensions produced by the De-

pression lessened, reflected in the decline of the labor movement and lower corre-
lations between class position and voting choices. And the members of the small
(by comparative standards) American labor movement are today significantly less
favorable to government action than European unionists. Fewer than half of

" American union members are in favor of the government providing a decent stan-
dard of living for the unemployed, as compared with 69 percent of West German,
72 percent of British, and 73 percent of Italian unionists. Even before Ronald
Reagan entered the White House in 1981, the United States had a lower rate of
raxation, a less developed welfare state, and many fewer government-owned in-
dustries than other industrialized nations. B~ 7~
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Lincoln, Brandeis, and others who have found the American constitutional
system, including its tradition of judicial review, well adapted to the needs
of a free society. As Mr. Justice Brandeis said,

the doctrine of the separation of powers was adopted by the Convention of 1787,
not to promote efficiency but to preclude the exercise of arbitrary power. The
purpose was, not to avoid friction, but, by means of the inevitable friction incident
to the distribution of governmental powers among three departments, to save the
people from autocracy.

It is error to insist that no society is democratic unless it has a govern-
ment of unlimited powers, and that no government is democratic unless its
legislature had unlimited powers. Constitutional review by an independent
judiciary is a tool of proven use in the American quest for an open society
of widely dispersed powers. In a vast country, of mixed population, with
widely different regional problems, such an organization of society is the
surest base for the hopes of democracy. '

45
DAVID O’BRIEN

From Storm Center

Professor David O’Brien’s fine book on. the Supreme Court touches on
many landmark cases in constitutional law. Few are more important than
Brown v. Board of Education of Topeka, Kansas. Today’s students of
~ Anerican government often take Brown for granted, since they’ve lived
with the Court’s ruling their whole lives; thus they may forget the dramatic
events surrounding the 195 4 decision. In this excerpt O’Brien revisits the
first Brown. case, as well as Brown I1, exploring the delicate relationship
between the Court and public opinion. He then goes back to President
Franklin Roosevelt’s infamous 1937 “court-packing” scheme to illustrate
another aspect of the impact of public opinion on the judiciary. Unlike the
citizenry’s direct and immediate reaction to Congress and the president, the
communication of views between the public and the judiciary is less easy to
measure, O’Brien acknowledges. Yet the Supreme Court lies, as it should,
at the heart of the process that resolves the nation’s monumental political

issues.

“\Wiry DOES the Supreme Court pass the school desegregation
case?” asked one of Chief Justice Vinson’s law clerks in 1952. Brown v.
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ANTHONY LEWIS

From Gideon’s Trumpet

Witten in 1964, Gideon’s Trumpet is one of the most-assigned books
in American government courses. The excerpt presented here touches on all
“'the major points in the legal and personal story of Clarence Earl Gideon, the
" Florida prisoner whose case, Gideon v. Whainwright (1963), transformed
- American justice. As Gideon’s story unfolds, notice the following elements
'+ in journalist Anthony Lewis’s account of the landmark case that ensured
- iall defendants legal counsel in state criminal cases: in forma pauperis;
writ of certiorari; Betts v. Brady; stare decisis; Attorney Abe Fortas;
' Fourteenth Amendment; selective incorporation of the Bill of Rights; “a
- great marble temple”; “Oyez, oyez, 0yez”; Justice Black; 9-0; court-
 appointed attorney Fred Turner; public defenders; not guilty; the Bay Harbor
Poolroom. ' ' '

et R

o IN THE MORNING MAIL of January 8, 1962, the Supreme
1 Court of the United States received a large envelope from Clarence Earl
5/Gideon, prisoner No. 003826, Florida State Prison, P.O. Box 221, Raiford,
bFlorida. Like all correspondence addressed to the Court generally rather
than to any particular justice or Court employee, it went to a room at
‘the top of the great marble steps so famniliar to Washington tourists. There
.asecretary opened the envelope. As the return address had indicated, it
~#was another petition by a prisoner without funds asking the Supreme
~Court to get him out of jail—another, in the secretary’s eyes, because
rpleas from prisoners were so familiar a part of her work. . ..

1o, .. A federal statute permits persons to proceed in any federal court
“iin forma pauperis, in the manner of a pauper, without following the usual
“forms or paying the regular costs. The only requirement in the statute is
that the litigant “make affidavit that he is unable to pay such costs or give
security therefor” ,

- The Supreme Court’s own rules show special concern for in forma
pauperis cases. Rule 53 allows an impoverished person to file just one
opy of a petition, instead of the forty ordinarily required, and states that
the Court will make “due allowance” for technical errors so long as there
is substantial compliance. In practice, the men in the Clerk’s Office—a
thalf dozen career employees, who effectively handle the Court’s relations
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The Court’s decision in Roe v. Wade made essentially four points. First, the right to ter-
minate a pregnancy is included within the constitutional right to privacy. Second, the
Fourteenth Amendment (which protects the right to life, liberty, and property) is not ap-
plicable to an unborn fetus. Third, a state cannot arbitrarily decide that life begins at
conception and thereby block the woman'’s right to obtain an abortion. Finally, the
woman's right of privacy is not absolute; the state’s interest in protecting the potential
life of the fetus grows as the fetus grows and eventually outweighs the woman'’s right. In
the first trimester of pregnancy, therefore, the state could not interfere at all with her
choice; during the second, it could regulate the abortion procedure but not prohibit
abortion altogether; in the third, the state could completely ban all abortions.

Antiabortion groups mounted a strong campaign against Roe. The appointment of
five new justices by Republican presidents Ronald Reagan and George Bush shifted the
balance of power on the Supreme Court, and Roe seemed increasingly under threat
throughout the 1980s. In 1989, in Webster v. Reproductive Health Services, the Court
seemed on the brink of overturning Roe altogether, but in 1992 Justice Sandra Day
O'Connor led a slim majority in affirming a woman'’s constitutional right to terminate her
pregnancy (Planned Parenthood of Southeastern Pennsylvania v. Casey, selection 3.3). Al-
though Casey upheld the core rulings in Roe, it expanded somewhat the government's
power to regulate the abortion right.

Questions

1. What is the constitutional basis for the right to privacy elaborated in Roe v.
Wade? What provisions of the Constitution and the Bill of Rights support the
idea that the Constitution protects privacy?

2. How does the abortion right proclaimed in Casey differ from that announced
in Roe?

Roe v. Wade (1973)

Justice Harry A. Blackmun

r. Justice Blackmun delivered the opinion of the Court.
This [case] . .. present[s] constitutional challenges to state criminal
abortion legislation. . . .

We forthwith acknowledge our awareness of the sensitive and emotional nature
of the abortion controversy, of the vigorous opposing views, even among physi-
cians, and of the deep and seemingly absolute convictions that the subject in-
spires. One’s philosophy, one’s experiences; one’s exposure to the raw edges of
human existence, one’s religious training, one’s attitudes toward life and family
and their values, and the moral standards one establishes and seeks to observe, are
all likely to influence and to color one’s thinking and conclusions about abortion.

410U.5.113 (1973).
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Justice Harry A. Blackmun 95

In addition, population growth, pollution, poverty, and racial overtones tend to
complicate and not to simplify the problem.

Our task, of course, is to resolve the issue by constitutional measurement, free
of emotion and of predilection. We seek earnestly to do this, and, because we do,
we have inquired into, and in this opinion place some emphasis upon, medical
and medical-legal history and what that history reveals about man’s attitudes to-
ward the abortion procedure over the centuries. We bear in mind, too, Mr. Justice
Holmes’ admonition in his now-vindicated dissent in Lochner v. New York (1905):

[The Constitution] is made for people of fundamentally differing views, and the accident
of our finding certain opinions natural and familiar or novel and even shocking ought
ot to conclude our judgment upon the question whether statutes embodying them con-
flict with the Constitution of the United States.

m

The Constitution does not explicitly mention any right of privacy. In a line of de-
cisions, however, going back perhaps as far as Union Pacific R. Co. v. Botsford
(1891), the Court has recognized that a right of personal privacy, or a guarantee of
certain areas of zones of privacy, does exist under the Constitution. In varying
contexts, the Court or individual Justices have, indeed, found at least the roots of
that right in the First Amendment; in the Fourth and Fifth Amendments; in the
penumbras of the Bill of Rights; in the Ninth Amendment; or in the concept of
liberty guaranteed by the first section of the Fourteenth Amendment. These deci-
sions make it clear that only personal rights that can be deemed “fundamental” or
“implicit in the concept of ordered liberty” are included in this guarantee of per-
sonal privacy. They also make it clear that the right has some extension to activi-
ties relating to marriage, procreation, contraception, family relationships, and
child rearing and education. :

This right of privacy, whether it be founded in the Fourteenth Amendment’s
concept of personal liberty and restrictions upon state action, as we feel it is, or, as
the District Court determined, in the Ninth Amendment’s reservation of rights to
the people, is broad enough to encompass a woman’s decision whether or not to
terminate her pregnancy. The detriment that the State would impose upon the
pregnant woman by denying this choice altogether is apparent. Specific and direct
harm medically diagnosable even in early pregnancy may be involved. Maternity,
or additional offspring, may force upon the woman a distressful life and future.
Psychological harm may be imminent. Mental and physical health may be taxed
by child care. There is also the distress, for all concerned, associated with the un-
wanted child, and there is the problem of bringing a child into a family already
unable, psychologically and otherwise, to care for it. In other cases, as in this one,
the additional difficulties and continuing stigma of unwed motherhood may be in-

“volved. All these are factors the woman and her responsible physician necessarily

will consider in consultation.

On the basis of elements such as these, appellant and some amici argue that the
woman’s right is absolute and that she is entitled to terminate her pregnancy at
whatever time, in whatever way, and for whatever reason she alone chooses. With
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this we do not agree. Appellant’s arguments that Texas either has no valid inter-
est at all in regulating the abortion decision, or no interest strong enough to sup-
port any limitation upon the woman’s sole determination, are unpersuasive. The
Court’s decisions recognizing a right of privacy also acknowledge that some state
regulation in areas protected by that right is appropriate. As noted above, a State
may properly assert important interests in safeguarding health, . in maintaining
medical standards, and in protecting potential life. At some point in pregnancy,
these respective interests become sufficiently compelling to sustain regulation of
the factors that govern the abortion decision. The privacy right involved, there-
fore, cannot be said to be absolute. In fact, it is not clear to us that the claim as-
serted by some amici that one has an unlimited right to do with one’s body as one
pleases bears a close relationship to the right of privacy previously articulated in
the Court’s decisions. The Court has refused to recognize an unlimited right of
this kind in the past.

We, therefore, conclude that the right of personal privacy includes the abortion
decision, but that this right is not unqualified and must be considered against im-
portant state interests in regulation.

Where certain “fundamental rights” are involved, the Court has held that regula-
tion limiting these rights may be justified only by a “compelling state interest,”

and that legislative enactments must be narrowly drawn to express only the legiti-

mate state interests at stake. . .

In the recent abortion cases, . . . courts have recognized these principles. Those
. striking down state laws have generally scrutinized the State’s interests in protect-
ing health and potential life, and have concluded that neither interest justified
broad limitations on the reasons for which a physician and his pregnant patient
might decide that she should have an abortion in the early stages of pregnancy.
Courts sustaining state laws have held that the State’s determinations to protect
health or prenatal life are dominant and constitutionally justifiable.

The ... [State] arguels] that the fetus is a “person” within the language and
meaning of the Fourteenth Amendment. In support of this, they outline at length
and in detail the well-known facts of fetal development. If this suggestion of per-
sonhood is established, the appellant’s case, of course, collapses,-for the fetus’ right
to life would then be guaranteed specifically by the Amendment. The appellant
conceded as much on reargument. On the other hand, the appellee conceded on
reargument that no case could be cited that holds that a fetus is a person within
the meaning of the Fourteenth Amendment.

The Constitution does not define “person” in so many words. Section 1 of the
Fourteenth Amendment contains three references to “person.” The first, in defin-
ing “citizens,” speaks of “persons born or naturalized in the United States.” The
word also appears both in the Due Process Clause and in the Equal Protection
Clause. “Person” is used in other places in the Constitution: in the listing of quali-
fications for Representatives and Senators, in the Apportionment Clause, in the
Migration and Importation provision, in the Emolument Clause, in the Electors
provisions, in the provision, outlining qualifications for the office of President, in
the Extradition provisions, and in the Fifth, Twelfth, and Twenty-second Amend-
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Justice Harry A. Blackmun 97

ments, as well as in §§2 and 3 of the Fourteenth Amendment. But in nearly all
these instances, the use of the word is such that it has application only postna-
tally. None indicates, with any assurance, that it has any possible pre-natal
application.

All this, together with our observation, that throughout the major portion of
the 19th century prevailing legal abortion practices were far freer than they are
today, persuades us that the word “person,” as used in the Fourteenth Amend-
ment, does not include the unborn. . . .

This conclusion, however, does not of itself fully answer the contentions raised
by Texas, and we pass on to other considerations. 4

B. The pregnant woman cannot be isolated in her privacy. She carries an em- ‘
bryo and, later, a fetus, if one accepts the medical definitions of the developing
young in the human uterus. The situation therefore is inherently different from
marital intimacy, or bedroom possession of obscene material, or marriage, or pro-
creation, or education. . . . As we have intimated above, it is reasonable and ap-
propriate for a State to decide that at some point in time another interest, that of
health of the mother or that of potential human life, becomes significantly in-
volved. The woman’s privacy is no longer sole and any right of privacy she pos-
sesses must be measured accordingly. ' .

Texas urges that, apart from the Fourteenth Amendment, life begins at concep-
tion and is present throughout pregnancy, and that, therefore, the State has a
compelling interest in protecting that life from and after conception. We need not
resolve the difficult question of when life begins. When those trained in the re-
spective disciplines of medicine, philosophy, and theology are unable to arrive at
any consensus, the judiciary, at this point in the development of man’s knowl-
edge, is not in a position to speculate as to the answer.

[11]

In view of all this, we do not agree that, by adopting one theory of life, Texas may
override the rights of the pregnant woman that are at stake. We repeat, however,
that the State does have an important and legitimate interest in preserving and
protecting the health of the pregnant woman, whether she be a resident of the
State or a nonresident who seeks medical consultation and treatment there, and
that it has still another important and legitimate interest in protecting the poten-
tiality of human life. These interests are separate and distinct. Each grows in sub-
stantiality as the woman approaches term and, at a point during pregnancy, each
becomes “compelling.” ‘

With respect to the State’s important and legitimate interest in the health of
the mother, the “compelling” point, in the light of present medical knowledge, is
at approximately the end of the first trimester. This is so because of the now-
established medical fact, . . . that until the end of the first trimester mortality in
abortion may be less than mortality in normal childbirth. It follows that, from and
after this point, a State may regulate the abortion procedure to the extent that the
regulation reasonably relates to the preservation and protection of maternal
health. Examples of permissible state regulation in this area are requirements as to
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the qualifications of the person who is to perform the abortion; as to the licensure
of that person; as to the facility in which the procedure is to be performed, that is,
whether it must be a hospital or may be a clinic or some other place of less-
than-hospital status; as to the licensing of the facility; and the like.

This means, on the other hand, that, for the period of pregnancy prior to this
“compelling” point, the attending physician, in consultation with his patient, is
free to determine, without regulation by the State, that, in his medical judgment,
the patient’s pregnancy should be terminated. If that decision is reached, the judg-
ment may be effectuated by an abortion free of interference by the State.

With respect to the State’s important and legitimate interest in potential life,
the “compelling” point is at viability. This is so because the fetus then presumably
has the capability of meaningful life outside the mother’s womb. State regulation
protective of fetal life after viability thus has both logical and biological justifica-
tions. If the State is interested in protecting fetal life after viability, it may go so
far as to proscribe abortion during that period, except when it is necessary to pre-
serve the life or health of the mother.

Measured against these standards, [Texas| in restricting legal abortions to those
“procured or attempted by medical advice for the purpose of saving the life of the
mother,” sweeps too broadly. The statute makes no distinction between abortions
performed early in pregnancy and those performed later, and it limits to a single
reason, “saving” the mother’s life, the legal justification for the procedure. The
statute, therefore, cannot survive the constitutional attack made upon it here.

EE]l Planned Parenthood of Southeastern
Pennsylvania v. Casey (1992)

Justice Sandra Day O’Connor

ustice O’Connor, Justice Kennedy, and Justice Souter announced the judg-
ment of the Court. . . .

1

Liberty finds no refuge in a jurisprudence of doubt. Yet 19 years after our holding
that the Constitution protects a woman’s right to terminate her pregnancy in its
early stages, that definition of liberty is still questioned. . . .

At issue in these cases are five provisions of the Pennsylvania Abortion Control
Act of 1982. ... The Act requires that a woman seeking an abortion give her in-
formed consent prior to the abortion procedure, and specifies that she be provided
with certain information at least 24 hours before the abortion is performed. For a

505 U.S. 833#(1992).
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Justice Sandra Day O’Connor 99

minor to obtain an abortion, the Act requires the informed consent of one of her

parents, but provides for a judicial bypass option if the minor does not wish to or
cannot obtain a parent’s consent. Another provision of the Act requires that, un-
less certain exceptions apply, a married woman seeking an abortion must sign a
statement indicating that she has notified her husband of her intended abortion.
The Act exempts compliance with these three requirements in the event of a
medical emergency. . . . In addition to the above provisions regulating the perfor-
mance of abortions, the Act imposes certain reporting requirements on facilities
that provide abortion services.

After considering the fundamental constitutional questions resolved by Roe, prin-
ciples of institutional integrity, and the rule of stare decisis [which states that
courts should respect their previous decisions], we are led to conclude this: the es-
sential holding of Roe v. Wade should be retained and once again reaffirmed.

It must be stated at the outset and with clarity that Roe’s essential holding, the
holding we reaffirim, has three parts. First is a recognition of the right of the
woman to choose to have an abortion before viability and to obtain it without
undue interference from the State. Before viability, the State’s interests are not
strong enough to support a prohibition of abortion or the imposition of a substan-
cial obstacle to the woman’s effective right to elect the procedure. Second is a
confirmation of the State’s power to restrict abortions after fetal viability, if the
law contains exceptions for pregnancies which endanger a woman’s life or health.
And third is the principle that the State has legitimate interests from the outset of
the pregnancy in protecting the health of the woman and the life of the fetus that
may become a child. These principles do not contradict one another; and we ad-
here to each.

i

... In 1973, [this Court] confronted the already-divisive issue of governmental
power to limit personal choice to undergo abortion, for which it provided a new
resolution based on the due process guaranteed by the Fourteenth Amendment.
Whether or not a new social consensus is developing on that issue, its divisiveness
is no less today than in 1973, and pressure to overrule the decision, like pressure
to retain it, has grown only more intense. A decision to overrule Roe’s essential
holding under the existing circumstances would address error, if error there was, at
the cost of both profound and unnecessary damage to the Court’s legitimacy, and
to the Nation’s commitment to the rule of law. It is therefore imperative to adhere
to the essence of Roe’s original decision, and we do so today.

(1]

From what we have said so far it follows that it is a constitutional liberty of the
woman to have some freedom to terminate her pregnancy. We conclude that the
basic decision in Roe was based on a constitutional analysis which we cannot now
repudiate. The woman’s liberty is not so unlimited, however, that from the outset
the State cannot show its concern for the life of the unborn, and at a later point
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in fetal development the State’s interest in life has sufficient force so that the
" right of the woman to terminate the pregnancy can be restricted. . . .

Roe established a trimester framework to govern abortion regulations. Under
this elaborate but rigid construct, almost no regulation at all is permitted during
the first trimester of pregnancy; regulations designed to protect the woman’s
health, but not to further the State’s interest in potential life, are permitted during
the second trimester; and during the third trimester, when the fetus is viable, pro-
hibitions are permitted provided the life or health of the mother is not at
stake. . . .

The trimester framework no doubt was erected to ensure that the woman’s right
to choose not become so subordinate to the State’s interest in promoting fetal life
that her choice exists in theory but not in fact. We do not agree, however, that
the trimester approach is necessary to accomplish this objective. A framework of
this rigidity was unnecessary and in its later interpretation sometimes contradicted
the State’s permissible exercise of its powers.

Though the woman has a right to choose to terminate or continue her preg-

nancy before viability, it does not at all follow that the State is prohibited from
taking steps to ensure that this choice is thoughtful and informed. Even in the
earliest stages of pregnancy, the State may enact rules and regulations designed to
encourage her to know that there are philosophic and social arguments of great
weight that can be brought to bear in favor of continuing the pregnancy to full
term and that there are procedures and institutions to allow adoption of unwanted
children as well as a certain degree of state assistance if the mother chooses to
raise the child herself. “[TJhe Constitution does not forbid a State or city,
pursuant to democratic processes, from expressing a preference for normal child-
birth.” It follows that States are free to enact laws to provide a reasonable frame-
work for a woman to make a decision that has such profound and lasting meaning.
This, too, we find consistent with Roe’s central premises, and indeed the in-
evitable consequence of our holding that the State has an interest in protecting
the life of the unborn.
- We reject the trimester framework, which we do not consider to be part of the
essential holding of Roe. Measures aimed at ensuring that a woman’s choice con-
templates the consequences for the fetus do not necessarily interfere with the
right recognized in Roe, although those measures have been found to be inconsis-
tent with the rigid trimester framework announced in that case. . .. Only where
state regulation imposes an undue burden on a woman’s ability to make this deci-
sion does the power of the State reach into the heart of the liberty protected by
the Due Process Clause. . . .

A finding of an undue burden is a shorthand for the conclusion that a state reg-

ulation has the purpose or effect of placing a substantial obstacle in the path of a

~ woman seeking an abortion of a nonviable fetus. A statute with this purpose is in-
valid because the means chosen by the State to further the interest in potential
life must be calculated to inform the woman’s free choice, not hinder it. And a
statute which, while furthering the interest in potential life or some other valid
state interest, has the effect of placing a substantial obstacle in the path of a
woman’s choice cannot be considered a permissible means of serving its legitimate
ends. ...
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[Applying its new “undue burden” test, the Court ruled that Pennsylvania could
require a doctor to inform a woman seeking an abortion of the nature of the proce-
dure, the health risks of the abortion and of childbirth, and the “probable gesta-
tional age of the child”; impose a 24-hour waiting period prior to the actual abortion
procedure; require the consent of a parent or of a judge before an abortion could be

- performed on a young woman under the age of 18; and impose various recordkeep-

ing and reporting requirements on doctors and hospitals. However, the Court ruled
that a state requirement that a woman notify her husband prior to obtaining an
abortion did constitute an “undue burden” and was therefore unconstitutional.]

Chief Justice Rehnquist, with whom Justice White, Justice Scalia, and Justice
Thomas join, concurring in the judgment in part and dissenting in part.

The joint opinion, following its newly-minted variation on stare decisis, retains
the outer shell of Roe v. Wade but beats a wholesale retreat from the substance of
that case. We believe that Roe was wrongly decided, and that it can and should be
overruled consistently with our traditional approach to stare decisis in constitu-
tional cases. We would . . . uphold the challenged provisions of the Pennsylvania
statute in their entirety. :

The joint opinion of Justices O’Connor, Kennedy, and Souter cannot bring itself
to say that Roe was correct as an original matter, but the authors are of the view
that “the immediate question is not the soundness of Roe’s resolution of the issue,
but the precedential force that must be accorded to its holding.” Instead of claim-
ing that Roe was correct as a matter of original constitutional interpretation, the
opinion therefore contains an elaborate discussion of stare decisis. This discussion
of the principle of stare decisis appears to be almost entirely dicta, because the joint
opinion does not apply that principle in dealing with Roe. Roe decided that a
woman had a fundamental right to an abortion. The joint opinion rejects that
view. Roe decided that abortion regulations were to be subjected to “strict
scrutiny” and could be justified only in the light of “compelling state interests.”
The joint opinion rejects that view. Roe analyzed abortion regulation under a rigid
trimester framework, a framework which has guided this Court’s decisionmaking
for 19 years. The joint opinion rejects that framework.

The joint opinion thus turns to what can only be described as an unconven-
tional—and unconvincing—motion of reliance, a view based on the surmise that
the availability of abortion since Roe has led to “two decades of economic and so-
cial developments” that would be undercut if the error of Roe were recognized.
The joint opinion’s assertion of this fact is undeveloped and totally conclusory. In
fact, one can not be sure to what economic and social developments the opinion
is referring. Surely it is dubious to suggest that women have reached their “places
in society” in reliance upon Roe, rather than as a result of their determination to
obtain higher education and compete with men in the job market, and of society’s
increasing recognition of their ability to fill positions that were previously thought
to be reserved only for men.
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In the end, having failed to put forth any evidence to prove any true reliance,
the joint opinion’s argument is based solely on generalized assertions about the
national psyche, on a belief that the people of this country have grown accus-
tomed to the Roe decision over the last 19 years and have “ordered their thinking
and living around” it. As an initial matter, one might inquire how the joint opin-
ion can view the “central holding” of Roe as so deeply rooted in our constitutional
culture, when it so casually uproots and disposes of that same decision’s trimester
framework. Furthermore, at various points in the past, the same could have been
said about this Court’s erroneous decisions that the Constitution allowed “sepa-
rate but equal” treatment of minorities . . . or that “liberty” under the Due Process
Clause protected “freedom of contract.” The simple fact that a generation or more
had grown used to these major decisions did not prevent the Court from correct-
ing its errors in thosé cases, nor should it prevent us from correctly interpreting
the Constitution here.

The sum of the joint opinion’s labors in the name of stare decisis and “legiti-
macy” is this: Roe v. Wade stands as a sort of judicial Potemkin Village, which may
be pointed out to passers by as a monument to the importance of adhering to
precedent. But behind the facade, an entirely new method of analysis, without any
roots in constitutional law, is imported to decide the constitutionality of state laws
regulating abortion. Neither stare decisis nor “legitimacy” are truly served by such
an effort. .

We have stated above our belief that the Constitution does not subject state
abortion regulations to heightened scrutiny. A woman’s interest in having an
abortion is a form of liberty protected by the Due Process Clause, but States
may regulate abortion procedures in ways rationally related to a legitimate state

interest. ‘
[The opinion went on to examine and uphold all of the requirements at issue in

the case.| B

The Comparative Context

The idea that human beings have rights, and that governments have a responsibility to
protect those rights, is a cornerstone of American constitutionalism. With the creation of
the United Nations after World War Il, human rights began to emerge as a critical con-
cern of the international community as well. The member states of the United Nations
formalized their commitment to human rights in 1948, with the adoption of the Univer-
sal Declaration of Human Rights. A

The Universal Declaration, of course, was not self-enforcing. Half a century after its
adoption, the broad proclamations of the Declaration remain cioser to the ideal than the
reality of world politics. But the rights proclaimed in the American Declaration of Inde-
pendence and in the United States Constitution were not self-enforcing either; progress
even in the United States was slow and uncertain for much of our history. The United
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ing potential critics of the decision a broad target to aim at. His opinion, though criti-
cized by some as insufficiently high-minded, got the job done.

The decision in Brown was accompanied by a parallel decision in Bolling v. Sharpe (se-
lection 4.3), which dealt with segregation in the District of Columbia. Because the Equal
Protection Clause applies to the states and not to the federal government, the Court

_ used the Due Process Clause to strike down segregation in the District.

The first Brown decision simply announced that segregated schools were unconstitu-
tional. Implementation of that decision was postponed one year, until 1955, when the
Court ordered the federal district courts to implement Brown “with all deliberate speed.”

Questions

1. Why, in Earl Warren’s view, are “separate educational facilities inherently un-

equal”?

* 2. Does Justice Harlan’s dissent in Plessy provide an alternative approach to de-

ciding Brown? What are the advantages and disadvantages of this approach!

Plessy v. Ferguson (1896)

Justice Henry B. Brown,
dissent by Justice John Marshall Harlan

his case turns upon the constitutionality of an act of the General Assembly
of the State of Louisiana, passed in 1890, providing for separate railway
carriages for the white and colored races.

The constitutionality of this act is attacked upon the ground that it conflicts
with the Thirteenth Amendment of the Constitution, abolishing slavery, and the
Fourteenth Amendment, which prohibits certain restrictive legislation on the
part of the States.

1. That it does not conflict with the Thirteenth Amendment, which abolished
slavery and involuntary servitude, except as a punishment for crime, is to0 clear
for argument. Slavery implies involuntary servitude—a state of bondage; the own-
ership of mankind as a chattel, or at least the control of the labor and services of
one man for the benefit of another, and the absence of a legal right to the disposal
of his own person, property and services. This amendment was said in the
Slaughter-house cases to have been intended primarily to abolish slavery, as it had
been previously known in this country, and that it equally forbade Mexican peon-
age or the Chinese coolie trade, when they amounted to slavery or involuntary
servitude, and that the use of the word «servitude” was intended to prohibit the
use of all forms of involuntary slavery, of whatever class or nature. It was

163 U.S. 537 (1896).
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intimated, however, in that case that this amendment was regarded by the states-
men of that day as insufficient to protect the colored race from certain laws which
had been enacted in the Southern States, imposing upon the colored race onerous
disabilities and burdens, and curtailing their rights in the pursuit of life, liberty
and property to such an extent that their freedom was of little value; and that the
Fourteenth Amendment was devised to meet this exigency.

So, too, in the Civil Rights cases it was said that the act of a mere individual, the
owner of an inn, a public conveyance or place of amusement, refusing accomme-
dations to colored people, cannot be justly regarded as imposing any badge of slav-
ery or servitude upon the applicant, but only as involving an ordinary civil injury,
properly cognizable by the laws of the State, and presumably subject to redress by
those laws until the contrary appears. “It would be running the slavery argument
into the ground,” said Mr. Justice Bradley, “to make it apply to every act of dis-
crimination which a person may see fit to make as to the guests he will entertain,
or as to the people he will take into his coach or cab or car, or admit to his concert
or theatre, or deal with in other matters of intercourse or business.”

A statute which implies merely a legal distinction between the white and col-
ored races—a distinction which is founded in the color of the two races, and
which must always exist so long as white men are distinguished from the other
race by color—has no tendency to destroy the legal equality of the two races, or
reestablish a state of involuntary servitude. Indeed, we do not understand that the
Thirteenth Amendment is strenuously relied upon by the plaintiff in error in this
connection.

2. By the Fourteenth Amendment, all persons born or naturalized in the
United States, and subject to the jurisdiction thereof, are made citizens of the
United States and of the State wherein they reside; and the States are forbidden
" from making or enforcing any law which shall abridge the privileges or immunities
of citizens of the United States, or shall deprive any person of life, liberty or prop-
erty without due process of law, or deny to any person within their jurisdiction the
equal protection of the laws.

The proper construction of this amendment was first called to the attention of -

this court in the Slaughter-house cases, which involved, however, not a question of
race, but one of exclusive privileges. The case did not call for any expression of opin-
ion as to the exact rights it was intended to secure to the colored race, but it was said
generally that its main purpose was to establish the citizenship of the negro; to give
definitions of citizenship of the United States and of the States, and to protect from
the hostile legislation of the States the privileges and immunities of citizens of the
United States, as distinguished from those of citizens of the States.

The object of the amendment was undoubtedly to enforce the absolute equality
of the two races before the law but in the nature of things it could not have been
intended to abolish distinctions based upon color, or to enforce social, as distin-
guished from political equality, or a commingling of the two races upon terms un-
satisfactory to either. Laws permitting, and even requiring, their separation in
places where they are liable to be brought into contact do not necessarily imply
the inferiority of either race to the other, and have been generally, if not univer-
sally, recognized as within the competency of the state legislatures in the exercise
of their police power. The most common instance of this is connected with the es-
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tablishment of separate schools for white and colored children, which has been
held to be a valid exercise of the legislative power even by courts of States where
the political rights of the colored race have been longest and most earnestly

enforced.

So far, then, as a conflict with the Fourteenth Amendment is concerned, the case

reduces itself to the question whether the statute of Louisiana is a reasonable regu-

lation, and with respect to this there must necessarily be a large discretion on the
part of the legislature. In determining the question of reasonableness it is at liberty
to act with reference to the established usages, customs and traditions of the peo-
ple, and with a view to the promotion of their comfort, and the preservation of
the public peace and good order. Gauged by this standard, we cannot say that a
law which authorizes or even requires the separation of the two races in public
conveyances is unreasonable, or more obnoxious to the Fourteenth Amendment
than the acts of Congress requiring separate schools for colored children in the
District of Columbia, the constitutionality of which does not seem to have been
questioned, or the corresponding acts of state legislatures.

We consider the underlying fallacy of the plaintiff's argument to consist in the
assumption that the enforced separation of the two races stamps the colored race
with a badge of inferiority. If this be so, it is not by reason of anything found in
the act, but solely because the colored race chooses to put the construction upon
it. The argument necessarily assumes that if, as has been more than once the case,
and is not unlikely to be so again, the colored race should become the dominant

‘power in the state legislature, and should enact a law in precisely similar terms, it

would thereby relegate the white race to an inferior position. We imagine that the
white race, at least, would not acquiesce in this assumption. The argument also as-
sumes that social prejudices may be overcome by legislation, and that equal rights
cannot be secured to the negro except by an enforced commingling of the two
races. We cannot accept this proposition. If the two races are to meet upon terms
of social equality, it must be the result of natural affinities, a mutual appreciation
of each other’s merits and a voluntary consent of individuals. As was said by the
Court of Appeals of New York in People v. Gallagher, “this end can neither be ac-
complished nor promoted by laws which conflict with the general sentiment of
the community upon whom they are designed to operate. When the government,
therefore, has secured to each of its citizens equal rights before the law and equal
opportunities for improvement and progress, it has accomplished the end for
which it was organized and performed all of the functions respecting social advan-
tages with which it is endowed.” Legislation is powerless to eradicate racial in-
stincts or to abolish distinctions based upon physical differences, and the attempt
to do so can only result in accentuating the difficulties of the present situation. If
the civil and political rights of both races be equal one cannot be inferior to the
other civilly or politically. If one race be inferior to the other socially, the Consti-
rution of the United States cannot put them upon the same place. .
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M. Justice Harlan dissenting.

By the Louisiana statute, the validity ‘of which is here involved, all railway
companies (other than street railroad companies) carrying passengers in that
State are required to have separate but equal accommodations for white and col-
ored persons, “by providing two or more passenger coaches for each passenger
train, or by dividing the passenger coaches by a partition so as to secure separate
accommodations.” Under this statute, no colored person is permitted to occupy
a seat in a coach assigned to white persons; nor any white person, to occupy a
seat in a coach assigned to colored persons. The managers of the railroad are not
allowed to-exercise any discretion in the premises, but are required to assign each
passenger to some coach or compartment set apart for the exclusive use of his
race. If a passenger insists upon going into a coach or compartment not set.apart
for persons of his race, he is subject to be fined, or to be imprisoned in the parish
jail. Penalties are prescribed for the refusal or neglect of the officers, directors,
conductors and employees of railroad companies to comply with the provisions
of the act.

In respect of civil rights, common to all citizens, the Constitution of the United

-States does not, I think, permit any public authority to know the race of those en-
titled to be protected in the enjoyment of such rights. Every true man has pride of
race, and under appropriate circumstances when the rights of others, his equals
before the law, are not to be affected, it is his privilege to express such pride and to
take such action based upon it as to him seems proper. But I deny that any legisla-
tive body or judicial tribunal may have regard to the race of citizens when the
civil rights of those citizens are involved. Indeed, such legislation, as that here in
question, is inconsistent not only with that equality of rights which pertains to
citizenship, National and State, but with the personal liberty enjoyed by every
one within the United States.

The white race deems itself to be the dominant race in this country. And so it is,
in prestige, in achievements, in education, in wealth and power. So, I doubt not,
it will continue to be for all time, if it remains true to its great heritage and holds
fast in the principles of constitutional liberty. But in view of the Constitution, in
the eye of the law, there is in this country no superior, dominant, ruling class of
citizens. There is no caste here. Our Constitution is color-blind, and neither
knows nor tolerates classes among citizens. In respect of civil rights, all citizens are
equal before the law. The humblest is the peer of the most powerful. The law re-
gards man as man, and takes no account of his surroundings or of his color when
his civil rights as guaranteed by the supreme law of the land are involved. It is,
therefore, to be regretted that this high tribunal, the final expositor of the fun-
damental law of the land, has reached the conclusion that it is competent for a
State to regulate the enjoyment by citizens of their civil rights solely upon the
basis of race. W ‘
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¥®1 Brown v.Board of Education (1954)

Chief Justice Earl Warren

These cases come to us from the States of Kansas, South Carolina,

Virginia, and Delaware. They are premised on different facts and differ-

ent local conditions, but a common legal question justifies. their consideration to-
gether in this consolidated opinion.

In each of the cases, minors of the Negro race, through their legal representa-
tives, seek the aid of the courts in obtaining admission to the public schools of the
community on a nonsegregated basis. In each instance, they had been denied ad-
mission to schools attended by white children under laws requiring or permitting
segregation according to race. This segregation was alleged to deprive the plain-
tiffs of the equal protection of the laws under the Fourteenth Amendment. In
each of the cases other than the Delaware case, a three-judge federal district court
denied relief to the plaintiffs on the so-called “separate but equal” doctrine an-

Mr. Chief Justice Warren delivered the opinion of the Court.

- nounced by this Court in Plessy v. Ferguson. Under that doctrine, equality of

treatment is accorded when the races are provided substantially equal facilities,
even though these facilities be separate. In the Delaware case, the Supreme Court
of Delaware adhered to that doctrine, but ordered that the plaintiffs be admitted
to the white schools because of their superiority to the Negro schools.

The plaintiffs contend that segregated public schools are not “equal” and can-
not be made “equal,” and that hence they are deprived of the equal protection of
the laws. Because of the obvious importance of the question presented, the Court
took jurisdiction. Argument was heard in the 1952 Term, and reargument was
heard this Term on certain questions propounded by the Court.

Reargument was largely devoted to the circumstances surrounding the adoption
of the Fourteenth Amendment in 1868. It covered exhaustively consideration of
the Amendment in Congress, ratification by the states, then existing practices in
racial segregation, and the views of proponents and opponents of the Amendment.
This discussion and our own investigation convince us that, although these sources
cast some light, it is not enough to resolve the problem with which we are faced. At
best, they are inconclusive. The most avid proponents of the post-War Amend-
ments undoubtedly intended them to remove all legal distinctions among “all per-
sons born or naturalized in the United States.” Their opponents, just as certainly,
were antagonistic to both the letter and the spirit of the Amendments and wished
them to have the most limited effect. What others in Congress and the state legisla-
tures had in mind cannot be determined with any degree of certainty.

An additional reason for the inconclusive nature of the Amendment’s history,
with respect to segregated schools, is the status of public education at that time.
In the South, the movement toward free common schools, supported by general

347 U.S. 483 (1954).
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taxation, had not yet taken hold. Education of white children was largely in the
hands of private groups. Education of Negroes was almost nonexistent, and practi-
cally all of the race were illiterate. In fact, any education of Negroes was forbidden
by law in some states. Today, in contrast, many negroes have achieved outstand-
ing success in the arts and sciences as well as in the business and professional
world. It is true that public school education at the time of the Amendment had
advanced further in the North, but the effect of the Amendment on Northern
States was generally ignored in the congressional debates. Even in the North, the
conditions of public education did not approximate those existing today. The cur-
riculum was usually rudimentary; ungraded schools were common in rural areas;
the school term was but three months a year in many states; and compulsory

school attendance was virtually unknown. As a consequence, it is not surprising

that there should be so little in the history of the Fourteenth Amendment relating
to its intended effect on public education.

In the first cases in this Court construing the Fourteenth Amendment, decided
shortly after its adoption, the Court interpreted it as proscribing all state-imposed
discriminations against the Negro race. The doctrine of “separate but equal” did
not make its appearance in this Court until 1896 in the case of Plessy v. Ferguson,
involving not education but transportation. American courts have since labored
with the doctrine for over half a century. In this Court, there have been six cases
involving the “separate but equal” doctrine in the field of public education. In
Cumming v. County Board of Education and Gong Lum v. Rice the validity of the
doctrine itself was not challenged. In more recent cases, all on the graduate school
level, inequality was found in that specific benefits enjoyed by white students were
denied to Negro students of the same educational qualifications. In none of these
cases was it necessary to re-examine the doctrine to grant relief to the Negro
plaintiff. And in Sweatt v. Painter, the Court expressly reserved decision on
the question whether Plessy v. Ferguson should be held inapplicable to public
education. |

In the instant cases, that question is directly presented. Here, unlike Sweatt v.
Painter, there are findings below that the Negro and white schools involved have
been equalized, or are being equalized, with respect to buildings, curricula, qualifi-
cations and salaries of teachers, and other “tangible” factors. Our decision, there-
fore, cannot turn on merely a comparison of these tangible factors in the Negro
and white schools involved in each of the cases. We must look instead to the ef-
fect of segregation itself on public education. ,

In approaching this problem, we cannot turn the clock back to 1868 when the
Amendment was adopted, or even to 1896 when Plessy v. Ferguson was written.
We must consider public education in the light of its full development and its pre-
sent place in American life throughout the Nation. Only in this way can it be de-
termined if segregation in public schools deprives these plaintiffs of the equal
protection of the laws. ~

Today, education is perhaps the most important function of state and local gov-
ernments. Compulsory school attendance laws and the great expenditures for edu-
cation both demonstrate our recognition of the importance of education to our
democratic society. It is required in the performance of our most basic public re-
sponsibilities, even service in the armed forces. It is the very foundation of good

citi
val
just
rea:
cat
rigl

Y



Sy DR Qe VTP

o e @ Q<

—_— 0 = D s

v o~ W o

AL 4

Chief Justice Earl Warren 125

citizenship. Today it is a principal instrument in awakening the child to cultural
values, in preparing him for later professional training, and in helping him to ad-
just normally to his environment. In these days, it is doubtful that any child may
reasonably be expected to succeed in life if he is denied the opportunity of an edu-
cation. Such an opportunity, where the state has undertaken to provide it, is a
right which must be made available to all on equal terms.

“We come then to the question presented: Does segregation of children in public
schools solely on the basis of race, even though the physical facilities and other
“tangible” factors may be equal, deprive the children of the minority group of
equal educational opportunities? We believe that it does. .

In Sweatt v. Painter, in finding that a segregated law school for Negroes could
not provide them equal educational opportunities, this Court relied in large part
on “those qualities which are incapable of objective measurement but which make
for greatness in a law school.” In McLaurin v. Oklahoma State Regents, the Court,
in requiring that a Negro admitted to a white graduate school be treated like all
other students, again resorted to intangible considerations: “... his ability to
study, to engage in discussions and exchange views with other students, and, in
general, to learn his profession.” Such considerations apply with added force to
children in grade and high schools. To separate them from others of similar age

and qualifications solely because of their race generates a feeling of ififeriority as

to their status in the community that may affect their hearts and minds in a way
unlikely ever to be undone. The effect of this separation on their educational op-
portunities was well stated by a finding in the Kansas case by a court which never-
theless felt compelled to rule against the Negro plaintiffs:

Segregation of white and colored children in public schools has a detrimental effect upon
the colored children. The impact is greater when it has the sanction of the law; for the
policy of separating the races is usually interpreted as denoting the inferiority of the
negro group. A sense of inferiority affects the motivation of a child to learn. Segregation
with the sanction of law, therefore, has a tendency to [retard] the educational and mental
development of negro children and to deprive them of some of the benefits they would
receive in a racially] integrated school system.

Whatever may have been the extent of psychological knowledge at the time of
Plessy v. Ferguson, this finding is amply supported by modern authority.* Any lan-
guage in Plessy v. Ferguson contrary to this finding is rejected. , ,
We conclude that in the field of public education the doctrine of “separate but
equal” has no place. Separate educational facilities are inherently unequal. There-
fore, we hold that the plaintiffs and others similarly situated for whom the actions

*[This footnote, number 11 in the original, has become famous. It is frequently referred to simply as “foot-
note 11."] K. B. Clark, Effect of Prejudice and Discrimination on Personality Development (Midcentury
White House Conference on Children and Youth, 1950); Witmer and Kotinsky, Personality in the Making
(1952), c. VI; Deutscher and Chein, The Psychological Effects of Enforced Segregation: A Survey of Social
Science Opinion, 26 J. Psychol 259 (1948); Chein, What Are the Psychological Effects of Segregation
Under Conditions of Equal Facilities?, 3 Int. ]. Opinion and Attitude Res. 229 (1949); Brameld, Educa-
tional Costs, in Discrimination and National Welfare (Maclver, ed., 1949), 44—48; Frazier, The Negro in
the United States (1949), 674—681. And see generally Myrdal, An American Dilemma (1944).
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have been brought are, by reason of the segregation complained of, deprived of
the equal protection of the laws guaranteed by the Fourteenth Amendment. This
disposition makes unnecessary any discussion whether such segregation also vio-
lates the Due Process Clause of the Fourteenth Amendment.

Because these are class actions, because of the wide applicability of this deci-
sion, and because of the great variety of local conditions, the formulation of de-
crees in these cases presents problems of considerable complexity. On reargument,
the consideration of appropriate relief was necessarily subordinated to the primary
question—the constitutionality of segregation in public education. We have now
announced that such segregation is a denial of the equal protection of the laws. In
order that we may have the full assistance of the parties in formulating decrees,
the cases will be restored to the docket, and the parties are requested to present
further argument on Questions 4 and 5 previously propounded by the Court for

the reargument this Term. The Attorney General of the United States is again in-

vited to participate. The Attorneys General of the states requiring or permitting
segregation in public education will also be permitted to appear as amici curiae
upon request to do so by September 15, 1954, and submission of briefs by October

1, 1954.

It is so ordered. ‘M

' Bolling v.Sharpe (1954)
Chief Justice Earl Warren

r. Chief Justice Warren delivered the opinion of the Court.
This case challenges the validity of segregation in the public schools
of the District of Columbia. The petitioners, minors of the Negro race,
allege that such segregation deprives them of due process of law under the Fifth
Amendment. They were refused admission to a public school attended by white
children solely because of their race. They sought the aid of the District Court for
the District of Columbia in obtaining admission. That court dismissed their com-
plaint. The Court granted a writ of certiorari before judgment in the Court of Ap-
peals because of the importance of the constitutional question presented.

We have this day held that the Equal Protection Clause of the Fourteenth
Amendment prohibits the states from maintaining racially segregated public
schools. The legal problem in the District of Columbia is somewhat different,
however. The Fifth Amendment, which is applicable in the District of Columbia,
does not contain an equal protection clause as does the Fourteenth Amendment
which applies only to the states. But the concepts of equal protection and due
process, both stemming from our American ideal of fairness, are not mutually ex-
clusive. The “equal protection of the laws” is a more explicit safeguard of prohib-

ited unfairness than “due process of law,” and, therefore, we do not imply that the

347 U.S. 497 (1954).
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