PLATO'S REPUBLIC
FORMING A STATE '

Now here is a further point. Is each one of them to bring the product of his work
into a common stock? Should our one farmer, for example, provide food enough for
four people and spend the whole of his working time in producing corm, sO as to
share with the rest; or should he take no notice of them and spend only a quarter of
his time on growing just enough corn for himself, and divide the other three-
quarters between building his house, weaving his clothes, and making his shoes, so
as to save the trouble of sharing with others and attend himself to all his own
concerns?

The first plan might be easier, replied Adeimantus.

That may very well be so, said I, for, as you spoke, it occurred to me, for one thing,
that no two people are born exactly alike. There are innate differences which fit
them for different occupations.

I agree. :

And will a man do better working at many trades, or keeping to only one?

Keeping to one. ‘

...... So the conclusion is that more things will be produced and the work be more
gasily and better done, when every man is set free from all other occupations to do, at
the right time, the one thing for which he is naturally fitted. ’

That is certainly true.

We shall need more than four citizens, then, to supply all those necessaries we
mentioned. You see, Adeimantus, if the farmer is to have a good plow and spade and
other tools, he will not make them himself. No more will the builder and the weaver
and shoemaker make all the many implements they need. So quite a number of
carpenters and smiths and other craftsmen must be enlisted. Our miniature ~state is
beginning to grow. .

(In a similar view, -other occupations are added to the society.)

MORE OCCUPATIONS LEAD TO OTHER NEEDS

Then we must once more enlarge our community. The healthy ome will not be big
enough now; it must be swollen up with a whole ‘multitude of callings not ministered
to any bare mnecessity: hunters and fisherman, for instance; artists in sculpture,
painting, and music; poets with their - attendant train of professional reciters, actors,
dancers, producers; and makers of all sorts of household gear, including everything
for women's adornment. ........

The country, too, which was large enough to support the original inhabitants, will
not be too small. If we are to have enough pasture and plow land, we shall have to cut
off a slice of our neighbors' territory; and if they too are not content with
necessaries, but give themselves up to getting unlimited wealth, they will want a
slice of ours.

That is inevitable, Socrates.

So the next thing will be, Glaucon, that we shall be at war.

We need not say yet whether war does good or harm, but only that we have
discovered its origin in desires which are the most fruitful source of evils both to
individuals and to states.

Quite true. :

This will mean a considerable addition to our community-a whole army, to go out to
battle with any invader, in defense of all this property and of the citizens we have
been describing.

Why so? Can't they defend themselves?

Not if the principle was right, which we all accepted in framing our society. You
remember we agreed that no one man can practice many trades or arts satisfactorily.

True.
Well, is not the conduct of war an art, quite as important as shoemaking?



Yes. | :

But we would not allow our shoemaker to try to be also a farmer or weaver or
builder, because we want our shoes well made. We gave each man one trade, for
which he was naturally fitted; he would do good work, if he confined himself to do
that all his life, never letting the right moment slip by. Now in no form of work is
efficiency so important as in war; and fighting is not so easy a business that a man
can follow another trade, such as farming and shoemaking, and also be an efficient
soldier. .....

These guardians of our state, then, inasmuch as their work is the most important
of all, will need the most complete freedom from other occupations...........

CHOOSING GUARDIANS

So the kind of men we choose from among the Guardians will be those who, when
we look at the whole course of their lives, are found to be full of zeal to do whatever
they believe is for the good of the commonwealth and never willing to act against its
interest.

Yes, they will be the men we want.

We must watch them, I think, at every age and see whether they are capable of
preserving this conviction that they must do what is best for the community, never
forgetting it or allowing themselves to be either forced or bewitched into throwing it
over.

People may be argued out of a belief, may forget, over time, a truth, or may be
bewitched by the allure of pleasure or by fright in a panic situation. From childhood
they will be given tasks to see if they can be beguiled out of their duty; only those
whose memory holds firm will be kept.

We must also subject them to ordeals of toil and pain and watch for the same
qualities there. And we must observe them when exposed to the test of yet a third
kind of bewitchment. ........

........ Whenever- we find one who has come unscathed through every test in
childhood, youth, and manhood, we shall set him as a Ruler to watch over the
commonwealth;........ :

These, then, may properly be called Guardians in the fullest sense, who will
ensure that neither foes without shall have the power, nor friends within the wish,
to do harm. Those young men whom up to now we have been speaking of as
Guardians, will be better described as Auxiliaries, who will enforce the decisions of
the Rulers. :

Covrenn Plato discusses education of the Guardians again and urges every precaution be
taken to prevent abuse of the citizens......... )y

Then besides that education, it is only common sense to say that the dwellings and
other belongings provided for them must be such as will neither make them less
perfect Guardians nor encourage them to maltreat their fellow citizens.

True.

With that end in view, let us consider how they should live and be housed. First,
none of them must possess any private property beyond the barest necessaries. Next,
no one is to have any dwellings or store-house that is not open for all to enter at will.
Their food, in the quantities required by men of temperance and courage who are in
training for war, they will receive from the "other citizens as the wages of their
guardianship, fixed so that there shall be just enough for the year with nothing
over; and they will have meals in common and all live together like soldiers in a
camp. Gold and silver, we shall tell them, they will not need, having the divine
counterparts of those metals always in their souls as a God-given possession, whose
purity it is not lawful to sully by the acquisition of that mortal dross, current among
mankind, which has been the occasion of so many unholy deeds. They alone of all the



citizens are forbidden to touch and handle silver or gold, or to come under the same
roof with them, or wear them as orhaments, or drink from vessels made of them. This
marnner of life will be their salvation and make them saviours of the commonwealth.
If ever they should come to possess land of their own and houses and money, they
will give up their guardianship for the management of their farms and households
and become tyrants at enmity with their fellow citizens instead of allies.

(Socrates is asked how he can meet the guardian's objectives to such a lifestyle.)

We shall find one, I think, by keeping to the line we have followed so far. We shall
say that, though it would not be surprising if even these people were perfectly
happy under such conditions, our aim in founding the commonwealth was not to
make any one class specially happy, but to secure the greatest possible happiness for
the community as a whole.

Happiness isn't like happiness at a fair; that isn't a civil community idea. We must
consider whether are goal is individual guardian maximum happiness or something
that develops in- the whole commonwealth by each class of people becoming perfect
masters each of their own craft. :

(Plato concludes that each class represents an element found in the souls of
individuals and the just man or state has each element doing what it was designed to
do.)

And it will be the business of reason to rule with wisdom and forethought on
behalf of the entire soul; while the spirited element ought to act as its subordinate
and .ally. The two will be brought into accord, as we said earlier, by that combination
of mental and bodily training which will tune up ome string of the instrument and
relax the other, nourishing the reasoning part of the study of noble literature and
allaying the other's wildness by harmony and rhythm. When both have been thus
nurtured and trained to know their own true functions, they must be set in command
over the appetites, which form the greater part of each man's soul and are by nature
insatiably covetous. - ‘

And so we call and individual brave in virtue of this spirited part of his nature,
when, in spite of pain or pleasure, it holds fast to the injunctions of reason about
what he ought or ought not to be afraid of.

True.

And wise in virtue of that small part which rules and issues these injunctions,
possessing as it does the knowledge of what is good for each of the three elements and
for all of them in common.

The just man does not allow the several elements in his soul to usurp ome another's
functions; he is indeed onme who sets his house in order, by self-mastery and
discipline coming to be at peace with himself, and bringing into tune those three
parts, like the terms in the proportion of a musical scale, the highest and lowest notes
and the mean between them, with all the intermediate intervals. Only when he has
linked these parts together in well-tempered harmony and has made himself one
man instead of many, will he be ready to go about whatever he may have to do,
whether it be making money or satisfying bodily wants, or business transactions, or
the affairs of state,

FAMILY '

(Plato discusses women and determines that they are equal to men other than for
some physical tasks. So far, then, in regulating the position of women, we may claim
to have come safely through with one hazardous proposal, that male and female
Guardians shall have all occupations in common.)



....... a law which follows: from that principle and all that has gone before, namely
that, of these Guardians, no one man and one woman are to set up house together
privately: wives are to be held in common by all; so too are children, and no parent is
to know his own child, nor any child his parent.

(Plato describes the mechanics of his plan, including selective breeding. All
children born at certain months will be the common children of those who bred nine
months earlier. He then addresses the advantage this offers.)

Does not the worst evil for a state arise from anything that tends to rend it asunder
and destroy its unity, while nothing does it more good than whatever tends to bind it
together and make it one? ’

That is true.

And are not citizens bound together by sharing in the same pleasures and pains,
all feeling glad or grieved on the same occasions of gain or loss; whereas the bond is
broken when such feelings are no longer universal, but any event of local or
personal concern fills some joy and others with distress?

Certainly.
, And this disunion comes about when the words 'mine' and 'not mine,’ 'another's
and 'not another's' are not applied to the same things throughout the community.
The best ordered state will be the one in which the largest number of persons use
these terms in the same sense, and which accordingly most nearly resembles a single
person.

Moreover, this agrees with the principle that they were not to have houses or
lands or any property of their own, but to receive sustenance from the other citizens,
as wages for their guardianship, and to consume it in common. Only so will they keep
their true character; and are present proposals will do still more to make them
 genuine Guardians. They will not rend the community asunder by each applying that

~word 'mine' to different things and dragging off whatever he can get for himself
into a private home, -where he will have his separate family, forming a center of
exclusive joys and sorrows. Rather they will all, so far as may be, feel together and
aim at the same ends, because they are convinced that all their interests are
identical. ’

Quite so.

again, if a man's person is his only private possession, lawsuits and prosecutions
will all but vanish, and they will be free of those quarrels that arise from ownership
of property and from having family ties.

THE ALLEGORY OF THE CAVE

The progress of the mind from the lowest state of unenlightenment to knowledge
of the Good is now illustrated by the famous parable comparing the world of
appearance to an underground Cave. In Empedocles religious poem the powers which
conduct the soul to its incarnation say, 'We have come under this cavern's roof.' The
image was probably taken from mysteries held in caves or dark chambers
representing the underworld, through which the candidates for initiation were lead
to the revelation of sacred objects in a blaze of light. The idea that the body is a
prison-house, to which the soul is condemned for past misdeeds, is attributed by Plato
to the Orphics.

One moral of the allegory is drawn from the distress caused by a too sudden
passage from darkness to light. The earlier warning against plunging untrained
minds into the discussion of moral problems (498 A, p. 206), as the Sophists and
Socrates himself had done, is reinforced by the picture of the dazed prisoner dragged
out into the sunlight. Plato's ten years' course of pure mathematics is t habituate the



intellect to abstract reasoning before mortal ideas are called in question (537 E, ff., p.
259). -

Next, said I, here is a parable to illustrate the degrees in which our nature may be
enlightened or unenlightened. Imagine the condition of men living in a sort of
cavernous chamber underground, with an entrance open to the light and a long’
passage all down the cave. Here they have been from childhood, chained by the leg
and also by the neck, so that they cannot move and can see only what is in front of
them, because the chains will not let them turn their heads. At some distance higher
up is the light of a fire burning -behind them, and between the prisoners and the fire
is a track with a parapet built along it, like the screen at a puppet-show, which hides
the performers while they show their puppets over the top

[ see, said he. ‘

Now behind this parapet imagine persons carrying along various artificial
objects, including figures of men and animals in wood or stone or other materials,
which project above the parapet. Naturally, some of these persons will be talking,
others silent.

It is a strange picture, he said, and a strange sort of prisomers.

Like ourselves, I replied; for in the first place prisoners so confined would have
seen nothing of themselves or of one another, except the shadows thrown by the
fire-light on the wall of the Cave facing them, would they?

Not if all their lives they had been prevented from moving their heads.

And they would have seen as little of the objects carried past.

Of course.

Now, if they could talk to one another, would they not suppose that their words

referred only to those passing shadows which they saw?
Necessarily.

And suppose their prison had an echo from the wall facing them? When one of the

people crossing behind them spoke, they could only suppose that the sound came

- from the shadow passing before  their eyes.

No doubt. -

In every way, then, such prisoners would recognize as reality nothing but the
shadows of those artificial objects. '

Inevitably. '

Now consider what would happen if their release from the . chains and healing of
their unwisdom should come about in this way. Suppose one of them set free and
forced suddenly to stand up, turn his head, and walk with eyes lifted to the light; all
these movements would be painful, and he would be too dazzled to make out the
objects whose shadows he had been used to see. What do you think he would say, if
someone told him that what he had formally seen was meaningless illusion, but now,
being somewhat nearer to reality and turned towards more real objects, he was
getting a truer view? Suppose further that he were shown the various objects being
carried by and were made to say, in reply to questions, what each of them was. Would
he not be perplexed and believe the objects now shown him to be not so real as was
he formerly saw.

Yes, not nearly so real.

He would not need, them, to grow accustomed before he could see things in that
upper world. At first it would be easiest to make out shadows, and then the images of
men and things reflected in water, and later on the things themselves.

Last of all, he would be able to look at the sun and contemplate its nature, ...

Then if he called to mind his fellow prisoners and what passed for wisdom in his
former dwelling-place, he would surely think himself happy in the change and be
sorry for them. They may have had a practice of honoring and commending one
another, with prizes for the man who had the keenest eye for the passing shadows
and the best memory for the order in which they followed or accompanied one
another, so that he could make a good guess as to which was going to come next.

LT



Would our released prisoner be likely to covet those prizes or to envy the men exalted
to honor and power in the Cave? Would he not feel like Homer's Achilles, that he
would far soonmer 'be on earth as a hired servant in the house of the landless man' or
endure anything rather than go back to his old beliefs and live in the old way?

Yes, he would prefer any fate to such a life. ’ '

Now imagine what would happen if he went down again to take his former seat in
the Cave. Coming suddenly out of the sunlight, his eyes would be filled with
darkness. He might be required once more to deliver his opinion on those shadows, in
competition with the prisoners who had never been released, while his eyesight was
still dim and unsteady; and it might take some time to become used to the darkness.
They would laugh at him and say that he had gone up only to come back with his
sight ruined; it was worth no one's while even to attempt the ascent. If they could lay
hands on the man who was trying to set them free and lead them up, they would kill
him.

Yes, they would.

Every feature in this parable, my dear Glaucon, is meant to fit our earlier analysis.
The prison dwelling corresponds. to the region revealed to us through the sense of
sight, and the- fire-light within it to the power of the Sun. The ascent to see the
things in the upper world you may take as standing for the upward journey of the
soul into the region of the intelligible; then you will be in possession of what I
surmise, since that is what you wish to be told. Heaven knows whether it is true; but
this, at any rate, is how it appears to me. In the world of knowledge, the last thing to
be perceived and only with great difficulty is the essential Form of Goodness. Once it
is perceived, the conclusion must follow that, for all things, this is the cause of
whatever is right and good; in the visible world it gives birth to light and to the lord
of light, while it itself sovereign in the intelligible world and the parent of
intelligence and truth. Without having had a vision of this Form no one can act with
wisdom, either in his own life or in matters of state.

STUDY QUESTIONS: - ' :

l.  What reasons does he give for forming political states? With this, what does he
imply about human nature? :

2. Why are armies needed? Would he support a universal draft or not? Why?

3. How democratic is his system? How does he justify this? Do you agree?

4. How are guardians treated and why? What problems today suggest his ideas are
useful?

5. How does he view equality and freedom?

6. Plato's system suggests elite rule; how does the Allegory of the Cave support this?

7. Write a brief statement that you think would be one he would write regarding the

merits/problems of a democracy.



The Social Contract, 1762

Jean ]acque:s' Rousseau was one of the most influential of
the eighteenth-century philosophers. Although he disagreed with some
of Locke’s ideas, his writings generally supported Locke.

1 assume, for the sake of argument,ﬂthat mankind at some time
reached a point when the disadvantages of remaining in a state of
nature outweighed the advantages. Under these conditions, the original

state of nature could no longer endure. The human race would have
perished if it had not changed its way.

Men, being human, cannot develop new powers. But they can unite
and control the powers they already have. Men in the state of nature
could get together, pooling their strength in a way that would permit
them to meet any challenge. They had to learn to work together under
central direction. ‘

A real concentration of human powers could be brought about only
by an agreement among individual men. But each individual man relies

on his own strength and his own freedom of action to protect and

preserve himself. How can he limit his strength and his freedom of
action without injuring himself?

Some form of dssociation must be found which can rally the whole
community for the protection of the person and property of each of

its citizens in such a way that each man, because he is a voluntary
member of the association, still obeys his own will and hence remains
as free as he was before. That is the basic problem solved by the social
contract. . ‘

The essence of the social contract can be stated simply: Each individ-
ual surrenders all his rights to the community. Since each man surren-
ders his rights without reservation, all are equal. And because all are
equal, it is to everyone’s interest to make life pleasant for his fellows.

Since all rights have been surrendered to the community without
reservation, no one has any claim against the group. If any rights were
left to individuals, then each man would try to extend those rights
he had reserved for himself. This situation would mean that a state
of nature still existed. All rights must be surrendered; none may be
reserved.

The heart of the idea of the social contract may be stated simply:
Each of us places his person and authority under the supreme direction
of the general will; and the group receives each individual as an indivisi-
ble part of the whole.

In order that the social contract may not be a mere empty formula,
everyone must understand that any individual who refuses to obey the
general will must be forced by his fellows to do so. This is a way
of saying that it may be necessary to force a man to be free; freedom
in this case being obedience to the will of all.

FOR THOUGHT:

On which groups in French society would the ideas of Locke and Rous-
seau have tlie most influence? Why?

Jean Jacques Rousseau, The
Social Contract, as quoted
in Edwin Fenton, 32
Problems in World History
(Chicago: Scotf, Foresman
and Company, 1964), pp.
126-128, copyright © 1964
by Scoit, Foresman and
Company. Reprinted by
permission.

BShould an individual
surrender all of his rights to
a community, or should he
keep some rights?



I

ALEXIS DE TOCQUEVILLE

From Democracy in America

In May of 1831, a fancily-dressed, young French aristocrat arrived in the
United States to begin his “scientific” study of a new social and political
phenomenon, American democracy. After nine months of traveling across
the new nation, interviewing numerous Americans from all walks of life,
Alexis de Tocqueville returned to France to write Democracy in America,
the single best source with which to begin our exploration of American
government and politics. Tocqueville saw the United States as a unique
nation. From the start, Americans were all equal. Some were richer and
others were poorer, but all who were not indentured or enslaved had an
equal opportunity from the start. This clearly was not the case in any other
nineteenth-century nation. To the young visitor, this idea of equality was
America’s identifying mark, a gost cherished, if elusive, national virtue.

e

AFTER THE BIRTH of a human being his early years are ob-
scurely spent in the toils or pleasures of childhood. As he grows up the
world receives him, when his manhood begins, and he enters into contact
with his fellows. He is then studied for the first time, and it is imagined
that the germ of the vices and the virtues of his maturer years is then
formed.

This, if I am not mistaken, is a great error. We must begin higher up;
we must watch the infant in his mother’s arms; we must see the first
images which the external world casts upon the dark mirror of his mind;
the first occurrences which he witnesses; we must hear the first words
which awaken the sleeping powers of thought, and stand by his earliest
efforts, if we would understand the prejudices, the habits, and the passions
which will rule his life. The entire man is, so to speak, to be seen in the
cradle of the child.

The growth of nations presents something analogous to this: they all
bear some marks of their origin; and the circumstances which accompa-
nied their birth and contributed to their rise affect the whole term of
their being.

If we were able to go back to the elements of states, and to examine
the oldest monuments of their history, I doubt not that we should discover
in them the primal cause of the prejudices, the habits, the ruling passions,
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The Constitutional Framework

A constitution can be thought of as the means by which a political community re-
solves the various collective action problems surveyed in the previous chapter. A
constitution creates a nation’s governing institutions and rules prescribing a po-
litical process these institutions must follow to reach and enforce collective agree-
ments. A constitution may be an informal understanding based on years of
accumulated laws and precedents, as with Great Britain’s “unwritten” constitu-
tion, ot, as with the United States, it can be a highly formal, legal statement of
rights and responsibilities.

Other communities had on occasion convened a group of leaders to write or
rewrite the rules governing the political process, but most scholars agree that the
Constitutional Convention of 1787 was unique. Never before had a group assem-
bled with the sole purpose of formulating a proposal for a new national govern-
ment to be placed before the citizenry for ratification.

In designing the new Constitution, America’s leaders were profoundly influ-
enced by ideas fashionable in the Age of Reason. Isaac Newton had recently for-
mulated laws of mechanics, Adam Smith had described the law-like properties
of the marketplace under capitalism, and prominent political theorists—most
important; John Locke and Montesquieu—were publishing essays on constitu-
tional design, essays that read in some places as if the Framers had hired them
as consultants. But the Constitution is not a simple product of sweet reason.
Rather, every provision reflects the competition and ultimately compromise
among political interests that were vying for advantage in the new institutions
and rules. As a cons'equencc, many of the Constitution’s provisions have no
theoretical rationale; they are simply the hammered out products of compro-
mise. The following essays display the competition of ideas and interests that re-
sulted in the Constitution.
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1.2

Ratification

Charles L. Mee, Jr.

Most people believe that the debates
over the Constitution ended with the Con-
stitutional Convention in 1787. In fact,
those debates were just the beginning of
the formation of a government. The new
Constitution would be a meaningless ex-

ercise in.semantics unless nine of the thir-

teen states ratified it—and, given the
* sharpness of the debates in the Constitu-
tional Convention, ratification was not
going to be easy. Was this a government
of'the people or of the states? What au-
thority did the Constitution have? Who
would have power under the new system,
and who would ensure that these persons
or groups exercised their power wisely?
These and other questions remained
to be resolved before the American peo-
ple, who had paid a high price for their
freedom, would agree to obey this new
document.

Many imagine the creation of the Con-
stitution to have been a very logical
process, with rational men carefully con-
sidering the precepts that would govern
the nation for centuries to come. Thanks
to Charles Mee's vivid portrayal of the rat-
ification process, however, we are able to

see that the formation of our government
was as much a maiter of sometimes
vicious hardball politics as it was of high-
flown political philosophy. The battles that
took place in various states tell us a great
deal about the economic and socio-
logical differences among regions and
hint at the difficulties that would occur in
applying the new constitutional man-
dates. We also see that the power of the
new central government frightened peo-
ple more than did the power of the states.
The result was the first ten amendments,
or the Bill of Rights—limitations on the
new government that were necessary to
secure ratification.

For years the state of Connecticut put
“The Constitution State” on its license
plates. Who can justifiably claim that they
were finally responsible for the docu-
ment's adoption? Furthermore, did this
ratification process help rally the nation
around the new Constitution, or did it
help magnify the differences among peo-
ple? And when some legal theorists
argue that we must follow “the intent of
the founders” in interpreting the Constitu-
tion, is this intent possible to determine?

“Ratification” by Charles L. Mee. From GENIUS OF THE PEOPLE by Charles L. I\/Iée. Copyright ©
1987 by Charles L. Mee. Used by permission of the Wallace Literary Agency, Inc.
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SAM ADAMS  One of the leaders in the EDMUND RANDOLPH One of the leaders in
ratification fight in Massachusetts. the ratification fight in Virginia. ‘
JOHN HANCOCK An influential figure in the ROBERT WHITEHILL Antifederalist ieader in
Massachusetts ratification debate. Pennsylvania.

PATRICK HENRY Antlfederallst leader in JAMES WILSON . One of the principal
Virginia. proponents of the Constitution.

JAMES MADISON, ALEXANDER HAMILTON,
JOHN JAY Co-authors of The Federalist; led
the fight for ratification.

he initial reaction to the constitution was one of surprise, even shock. It

was one thing to write a constitution, and quite another to have it accepted.

When the constitution was first broadcast across the country, it seems fair
to say, the majority of the people were completely against it. “The greatness of the
powers given” to this new government, declared the renowned Revolutionary hero
Richard Henry Lee of Virginia, “and the multitude of places to be created, produce
a coalition of monarchy men, military men, aristocrats and drones, whose noise,
impudence, and zeal exceed all belief.” To say, said Lee, “as many do, that a bad
government must be established, for fear of anarchy, is really saying, that we must
kill ourselves, for fear of dying.”

Here was a central government far too strong, with a president sure to grow to
royal proportions, a senate already constituted with the lineaments of aristocracy,
and a house of representatives that was, as Colonel [George] Mason said, “not the
substance, but the shadow only of representation,” or as Lee declared, “a mere
shred, or rag of representation.” There was no bill of rights in this constitution,
there was an unlimited power for the central government to levy taxes. What,
many of the veterans of the American Revolution wondered, had they fought the
war for? »

Before the opposition could quite gather its forces, however, the plan was
slipped dexterously past Congress. Madison, William Samuel Johnson of Connecti-
cut, Rufus King, Nathaniel Gorham, Langdon and Gilman of New Hampshire, were
all in New York to help push it through Congress and on to the special ratifying
conventions that the plan called for. Only eight days after the new constitution was
presented to Congress, a vote was called. Of those who were present to vote,
nearly a third had been delegates to the Constitutional Convention, and the mo-
mentum they gave to its passage through Congress was irresistible. Richard Henry
Lee objected to this unseemly haste, which seemed to.smack of stampeding the
Congress before its members had had a chance to digest the proposal.

The resolution that sent the constitution along to the state legislatures, calling on
the states to summon special ratifying conventions, opened with the words “Re-
solved unanimously.” This was a nasty piece of trickery, said Lee, giving the im-
pression that the Congress had some sort of unanimously positive feeling for the
new plan; there was nothing unanimous about Congress’s reaction to the constitu-
tion except their agreement to pass it on to the states.
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What was possibly even a nastier piece of trickery was that the defenders of the
constitution had taken to calling themselves federalists. In truth, “federalists” were
people who believed in the federal form of government provided by the Articles of
Confederation. Partisans of the constitution, who believed in a strong national gov-
ernment, ought honestly to have called themselves nationalists. But the designation .
federalist had a long and familiar tradition, and Americans loved it; so the pro-
constitution forces absconded with the word, insisting that they meant they favored
a strong and efficient federal government; and the true federalists were reduced to
calling themselves antifederalists. :

Jefferson, in Paris, was showered with copies of the constitution by Madison,
Washington, Franklin, and others of his friends and colleagues. Elbridge Gerry
managed to rush the first copy to him, with a few prejudicing remarks about it. Jef-
ferson looked over the plan dispassionately and concluded that its lack of a bill of
rights was a deep fault. He hoped, Jefferson wrote to Madison, with the sensibility
of an Olympian, that-“the first 9 conventions may receive, and the last 4 reject [the
constitution]. The former will secure it finally, while the latter will oblige them to
offer a declaration of rights in order to complete the union. We shall thus have all
its good, and cure its principal defects.”

Those who had spent the summer in the caldron of Ph11adelph1a were not as de-

tached as Jefferson. Even before the text of the constitution had reached the Con-
gress in New York, Franklin had appeared before the Pennsylvania state legisla-
ture, and prodded one of his colleagues to read the document aloud to the
 Assembly.
. The Assembly, as it happened, was in its closing days, getting ready to adjourn
and to have its members stand for a new election. The framers of the constitution
wanted the Assembly, before it adjourned, to set up elections to a ratlfymg conven-
tion. One of the framers proposed a motion to that effect.

Robert Whitehill, a backcountry man, whose farm lay out beyond the Susque-
hanna River near Harrisburg, rose on the floor of the Assembly. Whitehill had been
one of the authors of the Pennsylvania constitution of 1776, which had provided
for a one-house legislature, annual elections, and election of the president of the
Supreme Executive Council by the legislature—a model democratic system, now
about to be buried under the new federal constitution. Whitehill opposed the mo-
tion, charging its defenders with a lack of candor in trying to jam the constitution
through before the people had had a chance to become acquainted with it.

But the friends of the framers held a majority in the Pennsylvania Assembly, and
they insisted, by a margin of forty-three to nineteen, on bringing the issue of ratifi-
cation to a vote on the floor that very afternoon. Then, just after taking that vote,
they adjourned until four o’clock.

‘During the recess, Whitehill and the gathering band of opponents of the consti-
tution, most of them western Pennsylvanians, supporters of the old radical Pennsyl-
vania constitution of '76, agreed on a strategy to stop the framers. The Assembly
consisted of sixty-nine members; a quorum of forty-six was required for the Assem-
bly to conduct business. Whitehill’s antifederalists, by staying away from the after-
noon session, could keep a quorum from appearmg in the Assembly hall and so
force an adjournment. :
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When the Assembly resumed that afternoon, a roll call showed only forty-four
members present, and so the following morning, the Assembly dispatched the
sergeant at arms to round up missing members. The sergeant at arms returned
soon enough with the news that the missing members refused to attend the ses-
sion. The Assembly adjourned, with the partisans of the constitution angered by
Whitehill’s ruse.

The next day the Assembly gathered for yet another session. Again a quorum
was missing. Again the sergeant at arms was sent out to gather up the missing
members. By this time, the resolution of the Congress in New York (which called
for state legislatures to summon ratifying conventions) had arrived in Philadelphia, -
and the sergeant at arms went out with this resolution authoritatively in hand. He
was backed up by a group of the framers’ supporters, who went along with him,
raising a ruckus as they careened from tavern to tavern, stirring up partisans on
both sides. -

Eventually, the little self-appointed posse came upon two of Whitehill’s men
ensconced in their lodgings. The resolution of Congress was read to the recalci-
trant members. Still the members refused to budge. And so the unofficial posse .
swarmed into the rooms, took hold of the two Assembly members, and dragged
them, protesting, back through the streets of Philadelphia and into the Assembly
hall. There a large group of local artisans, always dependably hostile to country

“men, and especially to westerners, crowded around—shouting and mocking
the out-of-towners, following them into the Assembly hall, jamming the doors,
“and blocking any chance of escape. The two westerners were unceremoniously

- shoved forward, their clothes torn, their faces, it was said, “white with rage.” One

~of the westerners, keeping his mind clearly focused on the Whitehill strategy, of-
- fered to pay a fine for his absence, but the crowd laughed him down. And when
" he turned to make his escape, the crowd shouted out, “Stop him!"—and he was
turned back into the room. With their quorum assembled, the Pennsylvania leg-
islature duly voted—with only two votes ‘against the motion—to set the first Tues-
day in November as election day for delegates to the Pennsylvania ratifying
convention.

The strong-arm tactics of the federalists aroused terrific passion, and although
the federalists controlled most of the newspapers, the editor of Philadelphia’s Inde-
pendent Gazetteer took up the cudgels against the federalists and published a se-
ries of attacks written under the byline Centinel. According to Centinel, Pennsylva-
nians had “the peculiar felicity of living under the most petfect system of local
government in the world’—now about to be replaced by “the supremacy of the
Jordly and profligate few.” These few were attempting to stampede the people into
accepting their new scheme by saying there was “no alternative between adoption
and absolute ruin.” This, said Centinel, was “the argument of tyrants.” These con-
niving aristocrats tried to dignify their cause by dressing it up with the presence of
Washington and Franklin. “I would be far from insinuating that the two illustrious
personages alluded to, have not the welfare of their country at heart; but that the
unsuspecting goodness and zeal of the one has been imposed upon, in a subject of
which he must be necessarily inexperienced . . . and that the weakness and indeci-
sion attendant on old age has been practiced on in the other.” ‘



18 1.2 / FOUNDATIONS AND FEDERALISM

Centinel was joined by some others in criticizing the constitution—most notably
by one of the very framers, Colonel George Mason, who published his list of objec-
tions in the Pennsylvania Packet. The story circulated widely that Mason had de-
clared that he would sooner cut off his right hand than put his signature to the
constitution.

This defection, among other goads, brought James Wilson out of his study and
into the garden on the south side of the State House to address a public meeting.
Public speaking was not Wilson’s strong suit. His manner, his “lordly carriage,” was
so naturally offensive to most people that one federalist newspaper writer labored
to explain that Wilson had to hold his head as he did in order to keep his specta-
cles from falling off his nose. But he spoke with his customary close reasoning,
and his audience evidently listened closely.

The greatest, and most commonly heard, charge against the. constitution, said
Wilson, was that it lacked a bill of rights. But in the constitution, every right that
was not specifically granted to the central government was reserved to the states.
To have drawn up a list of particular rights would only have duplicated what was
already in the state constitutions. Strictly speaking, Wilson’s arguments were true:
- All rights not specifically given the federal government were reserved to the states
~and 'the citizens. But Wilson’s opponents knew that reasoning of this sort was too
abstract for comfort.
~As for the omission of a provision for trial by jury in civil cases, said Wilson, the
_usages of the various states so differed as to make a uniform law impossible. As for
~theissue of a standing army, the power of direct taxation, and other matters, Wil-
" sonexplained the reasoning of the Constitutional Convention in each case. His
speech was superb; it only lacked an attempt to deal with the central complaint of
the antifederalists—that the new constitution set a federal government above a
state government that was, in Pennsylvania’s case at least, more democratic. He
tried to get around that difficult issue simply by tarring his opponents. “It is the na-
ture of man,” said Wilson, “to pursue his own interests in preference to the public
good.” And so he was not surprised that so many men opposed this new constitu-
tion, since it threatened to eliminate lucrative state offices which they currently
held and otherwise affected their “schemes of wealth and consequence.”

For their part, the antifederalists struck back at Wilson with the locally familiar
charge that he “has always been strongly tainted with the spirit of bigh aristocracy;
he has never been known to join in a truly popular measure, and his talents have
ever been devoted to the patrician interest.”

And to that a federalist writer replied with a recipe for an “Antifederal Essay.”
The correct ingredients were these: “Well-born, nine times—Aristocracy, eighteen
times— ... Negro slavery, once mentioned—T7T¥rial by Jury, seven times—Great
Men, six times repeated—MR. WILSON, forty times—and lastly, GEORGE MASON’S Righ?
Hand in a Cutting-Box, nineteen times—put them all together, and dish them up
at pleasure.”

" If the antifederalists tended toward exaggeration and violence in their diatribes,
the federalists tended toward condescension and contempt in theirs. But since
Philadelphia was a cosmopolitan, commercial port city—and so a federalist one—
the defenders of the constitution had the clearest advantage in mob action. Roving
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bands of supporters of the new constitution roamed the streets, banging on doors
and lobbing rocks through windows. They did little real damage, though they tried
to spread as much fear as they could. When the antifederalists demanded the arrest
of the disorderly gang that attacked one lodging place of their fellows, the city ad-
ministration—a federalist lot—failed to find any of the unruly mob.

When at last elections were held for the ratifying convention, the antifederalists
had managed to elect some colorful old country politicians to represent their
cause—among them two native Irishmen, John Smilie, a former house carpenter;
and William Findley, a weaver. Findley, a big fellow with shaggy hair and a genial,
disrespectful manner, affected his own form of patrician dress. He had a fondness
in particular for white beaver hats. He and his colleagues were wily politicians of
long experience, deeply dedicated to frontier liberties and individualism, men far
better able to cajole a crowd than James Wilson was; but their talents did not count
for much. The federalists had outpolled the -antifederalists in the election by a mar-
gin of two to one; and when the convention gathered on November 21, the feder-
alists had forty-six delegates to the antifederalists’ twenty-three. Men of both sides
would grapple heroically with each other in debate; but when it came to voting,
they would split exactly along federalist/antifederalist lines.

Unable to affect the outcome by persuasion, Whitehill resorted to parliamentary
maneuvers—trying to get the convention to rearrange itself as a committee of the
whole, a ruse calculated to delay the convention, to give the antifederalists time to
rally opposition to the constitution. But Whitehill's motion—like all the other ma-
neuvers of the antifederalists—was brought quickly to a vote, and voted down by a

“margin of two to one. Gradually, in one vote after another, the antifederalists were
brought around grudgingly to the final vote—whether or not to ratify the constitu-
tion as a whole—and the state of Pennsylvania declared itself in favor of the consti-
tution, forty-six to twenty-three.

The vote placed the crucial state of Pennsylvania in the column of supporters of
the constitution—but at an enormous price. Having won by virtue of sheer
power—and even of brute force—the federalists did much to damage their own
cause across the country. If these were to be their consistent tactics, they might
well anticipate defeat. A couple of weeks after the Pennsylvania ratifying conven-
tion, at a bonfire celebration of the new constitution, a gang of antifederalists came
out of the dark armed with clubs and attacked James Wilson. Wilson fought back
and was knocked to the ground, and he might have been done in had not an old
soldier who was present thrown himself on top of Wilson to shield the conven-
tion’s staunchest defender of popular suffrage from the blows of the people.

Yet if ratification in Pennsylvania was a bitter experieﬁce, several other states came
along without any great battle. Indeed, the little states fell into line with surprising
ease. After all the trouble they had caused at the Constitutional Convention, they
proved now the most eager to put themselves under the protection of this strong
new government. Delaware, with the support of John Dickinson and George Read,
had actually preceded Pennsylvania in approving the constitution—thus, in the
words of one of the Pennsylvania antifederalists, having “reaped the honor of hav-
ing first surrendered the liberties of the people”—by a unanimous thirty to zero

R
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vote of its delegates to the ratifying convention. New Jersey’s ratifying convention
debated for a full week before voting unanimously in favor of the constitution—
with [William] Paterson leading the way. In Maryland, the elections to the ratifying
convention gave such a large margin to the federalists that they did not even bother
debating. They simply sat back, listened to Luther Martin and his colleagues rail at
them for four days, and then called for a vote. The vote went sixty-three to eleven
in favor of the constitution. Georgia voted unanimously in favor. Connecticut came
along with somewhat more thoughtfulness and ambivalence, voting in favor of rati-
fication by 128 to forty.

Even so, as these federalist victories piled up, several key states of the Union—
Massachusetts, Virginia, and New York—all of them crucial to the success of the
new plan, had yet to be heard from. And each, in its way, was to prove very diffi-
cult. To assist the federalist cause in the resistant political atmosphere of New
York, a series of essays commenced to appear in the newspapers, signed with the
pen name Publius, that argued in favor of adopting the new constitution—essays
that would come to be known collectively as The Federalist. It had been Hamilton’s
idea to turn out these essays, with which he hoped to overwhelm the New York
opposition. And overwhelm the opposition he did, publishing eighty-five essays in

~all, one every two or three days, for a period of six months, essays that considered
‘the proposed constitution from every angle of dispute, answered its opponents’
objections, and explained the principles on which the constitution rested.
~+ To help him write some of the essays in this rhetorical tour de force, Hamilton
© recruited Madison—who had, of course, been at the convention every day that
“summer; and knew the plan inside out—and John Jay, who had not been in
‘Philadelphia, but was a learned lawyer (who would become the first chief justice
of the Supreme Court), and a man who shared Hamilton’s admiration for the estab-
lished order, for aristocracy if not monarchy. ,

The Federalist is, perhaps, not the best of all possible guides to just what -the
constitution is and is meant to be, since it was intended—to be altogether candid—
as the text for a sales campaign. Moreover, it was written by one man (Hamilton)
who was so opposed to the basic ideas of the constitution that he did not attend
most of the sessions of the convention, who spoke rarely in the convention, and
when he did speak, spoke most eloquently on behalf of aristocracy; by another
(Jay) who was not at the convention at all and whose Anglophilia would have pre-
disposed him to a far more aristocratic scheme than the one the conventioneers fi-
nally framed; and by a third (Madison) who had a view of a necessarily unfettered
supremacy of the national government that had not been accepted by the other
delegates. Under the circumstances, it cannot be surprising that The Federalist pro-
motes a conception of the constitution that is, among other things, more aristo-
cratic than the consensus of those who actually wrote the document.

Hamilton opened the series with an outline of the whole project, promising that
the series would cover the necessity of the Union, the deficiencies of the Confeder-
ation, the need for an energetic government, and the ways in which the proposed
constitution corresponded to republican principles. Jay followed with four essays
on the need for a union to cope with foreign dangers and sectional disputes—ar-
guing, among other things, that the breadth of interests in the new government
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would be so great as to inhibit men’s natural proclivities to go to war; that, in this
sense as well as in others, the extended republic would actually give rise to public
virtue.

The essays took up issues of the military, of the separation of powers, of the
house and senate, of the means of election, of the presidency, and of the judi-
ciary—all of them issues that had been debated in the convention in detail. Several-
of Madison’s essays constituted a neatened-up version of the notes on ancient and
modern confederacies that he had used throughout the convention debates. One of
Madison’s most famous essays, Federalist Number 10, spoke of the way in which
factions are formed—along economic lines—which he had gone into at some
length during the convention: of how the poor need to be protected from the rich
as well as the rich from the poor, and how all the citizens need to be protected
from the depredations of whatever factions are formed.

Nothing in The Federalist would have been unfamiliar to a delegate to the Con-
stitutional Convention (except the absence of sharply conflicting views). Here were
the arguments—and the references to history, to renowned political philosophers,
to the examples of England and Germany and ancient Greece and Rome, to more
recent and common American experience—that had been heard in Philadelphia,
here expressed in classically balanced and elegant language, with perfectly honed
phrases, and pruned into a coherent, if not entirely representative, vision.

The Federalist was not without its critics. The antifederalists were particularly in-
censed that Publius alleged that they wanted several separate confederacies, which
was simply not true. And one friendly observer, even as he praised The Federalist,
said he could not understand why Publius had taken such pains to argue what
seemed so evident, that a strong, efficient government was better “than the States
disunited into distinct, independent governments, or separate confederacies.” But
General Washington pronounced himself pleased with the essays, saying he
thought no other public presentation of the arguments in favor of the constitution
was “so well calculated . .. to produce conviction on an unbiased mind.” And Jef-
ferson thought The Federalist was “the best commentary on the principles of gov-
ernment which ever was written.” ' ' '

The essays were reprinted in newspapers and magazines around the country,
though not very widely reprinted: Twenty-two publications printed at least one of
the essays, but only six journals printed six or more of them. Although they re-
ceived wide circulation in book form, what was crucial about the writings of Pub-
lius was not that they were a great popular success but that they circulated among
those men who were taking part in ratifying conventions across the country, and
gave partisans of the constitution the best arguments they could use in favor of the
new plan.

Such arguments were essential—and proved crucial—in the state of Massachusetts,
whose ratifying convention of 350 members gathered on January 8, 1788, in
Boston’s Brattle Church, with a narrow but distinct majority opposed to the consti-
tution.

The Massachusetts convention had among its delegates some of the famous old
figures of the Revolution, including the radical democrat Sam Adams, and John
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Hancock, who was enormously popular and enormously powerful. Because Han-
cock was so sensitive to the ways the political breezes were blowing, he was able
to side with the rich Boston merchants and with Daniel Shays at the same time.*
(Hancock stayed away from the early sessions, claiming that his gout was too se-
verely painful to let him leave home—holding back on purpose, his critics said,
waiting until the outcome of the convention was certain so that he would be sure
to be on the winning side.) '

Unlike Pennsylvania, the ratifying convention that was assembled in Boston was
not stacked with federalists; among the members of the convention were not only
a fair sampling of farmers from the western parts of Massachusetts but even
twenty-nine men who had fought with Shays.

“Sir,” said the plainspeaking Samuel Thompson to the chairman of the conven-
tion, “gentlemen have said a great deal about the history of old times” in proving
the superiority of this new constitution over the old democratic ways of New Eng-
land. “I confess, I am not acquainted with such history—but I am, sir, acquainted
with the history of my own country.” And from that acquaintance, said Thompson,
“I suspect my own heart, and I shall suspect our rulers.” Too much power was
granted to the distant new government, and without adequate restraints built in. He
wondered at the great rush to push this constitution through to acceptance. “There
are some parts of this constitution which I cannot digest: and, sir, shall we swallow
a large bone for the sake of a little meat? Some say swallow the whole now, and
pick out the bone afterwards. But I say, let us pick off the meat, and throw the
* bone away.” :

Massachusetts was a state full of enthusiasts for the tradition of the democratic
town meeting and deeply suspicious of any republican idea of the delegation of
authority to elected representatives. And opponents of the constitution filled the
newspapers with attacks on “the hideous daemon of aristocracy ... the NOBLE
order of Cincinnatus, holders of public securities, bankers and lawyers, who were
for having the people gulp down the gilded pill blindfolded.”

The idea that a single central government, said another of the delegates, could
efficiently and justly rule in every small town of such a vast continent was absurd.
“You might as well attempt to rule Hell by prayer.”

That the new plan called for senators to be elected for terms of six years was
outrageous in the eyes of men who believed annual elections to be the most basic
- requirement of democracy. The senate was an aristocratical bunch, said one dele-
gate, and the house was nothing but an “assistant aristocratical branch.” -

“Had T a voice like Jove,” thundered Samuel Nason, a saddler and storekeeper
from Maine," “I would proclaim it throughout the world—and had I an arm like
Jove I would hurl from the world those villains that would attempt to establish in
our country a standing army! I wish, sir, that gentlemen of Boston would bring to

*In 1786 and 1787, Shays led a revolt of fifteen hundred farmers in western Massachusetts to protest
farm foreclosures. Shays's Rebellion stirred fears of domestic unrest and demonstrated the weak-
ness of the new central government, which could not come up with funds to fight the rebels.

T Maine was part of Massachusetts until it became a separaie state in 1820.
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their minds the fatal evening of the 5th of March, 1770, when by standmg troops
they lost five of their fellow-townsmen.” '

“These lawvyers,” said Amos Singletary, a self-taught farmer from Worcester
County who had sat in the state legislature for years, “and men of learning, and
moneyed men that talk so finely, and gloss over matters so smoothly, to make us
poor illiterate people swallow down the pill, expect to get into Congress them-
selves. They expect to be the managers of the Constitution, and get all the power
and all the money into their own hands. And then they will swallow up us little
fellows.” :

This remark by Singletary drew forth at last a reply from another fellow farmer,
Jonathan Smith, a Berkshireman. “Mr. President,” said Smith, “I am a plain man, and
get my living by the plough. I am not used to speak in public, but I beg your leave to
say a few words to my brother ploughjoggers in this house. I have lived in a part of
the country where I have known the worth of good government, by the want of it.
There was a black cloud that rose in the east last winter [Smith did not need to men-
tion Shays by name], and spread over the west.”

At this, another delegate rose and challenged Smith to say what he meant by the
east. _

“I mean, sir, the county of Bristol,” said Smith. “The cloud rose there and burst
upon us, and produced a dreadful effect. It brought on a state of anarchy that led
to tyranny. I say, it brought anarchy. People that used to live peaceably, and were
before good neighbors, got distracted, and took up arms against government.”

‘Here another delegate rose angrily and asked what this had to do with the con-
stitution. Sam Adams intervened, and asked that the house let the gentleman “go
on in his own way.”

. People, I say, took up arms, and then, if you went to speak to them, you
had the musket of death presented to your breast. They would rob you of your
property, threaten to burn your houses; oblige you to be on your guard night and
day; alarms spread from town to town; families were broke up; the tender mother
would cry, O, my son is among them! . .. Then we should hear of an action, and
the poor prisoners were set in the front, to be killed by their own friends. . .. Our
distress was so great that we should have been glad to snatch at anything that
looked like a government.”

When Smith saw this new constitution, “I found that it was a cure for these dis-
orders . . . I got a copy of it and read it over and over. I had been a member of the
convention to form our own state constitution, and had learnt something of the
checks and balances of power, and I found them all here. I did not go to any
lawyer to ask his opinion—we have no lawyer in our town, and we do well
enough without. I formed my own opinion, and was pleased with this constitution.
My honorable old daddy there [gesturing to Amos Singletary] won’t think that I ex-
pect to be a congressman and swallow up the liberties of the people. I never had
any post, nor do I want one. But I don’t think the worse of the constitution be-
cause lawyers and men of learning and monied men are fond of it.”

While the debates went along in this way, freer than the debates had been in
Pennsylvania, and more down-to-earth, the federalists worked behind the scenes
to do all they could, short of the strong-arm tactics their colleagues had used in
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Pennsylvania, to influence the outcome. They were not having an easy time of it.
Madison, who kept his eye on the progress of the constitution through each of the
state ratifying conventions, Wrote to Washington that the news from Massachusetts
“begins to be very ominous.’ _

The most crucial piece of politicking the federalists labored to bring off was to
recruit John Hancock to their side, and they finally succeeded at this with the aid
of Sam Adams. At first Adams had been opposed to the constitution. “I stumble at
the threshold,” he wrote to Richard Henry Lee. “I meet with a national government
instead of a federal union of sovereign states.” Adams was helped across the
threshold by a shrewd plan for compromise. The constitution had been presented
to Massachusetts, as to the other states, in a take-it-or-leave-it fashion. The states
were not to be allowed to set any conditions to their acceptance of the constitu-
tion; they must ratify it exactly as it stood, or turn it down. But as it began to ap-
pear that the antifederalists might defeat the constitution altogether, a group of fed-
eralists got together with Adams and came up with what they called a Conciliatory
Proposition—a plan to mollify the anxieties of the antifederalists, and of Adams
and others. Their notion was that the constitution ought to be ratified, but with a
number of “suggestions” for amendments attached to it. The suggestions would not
- be demands or conditions; they would simply be Massachusetts’ first order of busi-
ness for the new government to take up.

‘The Massachusetts men came up with a list of nine amendments, a list of fairly
mundane concerns, including a limitation on the federal power of taxation, a limi-
. tation-on federal power to govern elections, and a prohibition against Congress es-

 tablishing a “company of merchants with exclusive advantages of commerce.” The
items were not matters of great political principle; they were not a bill of rights.
They were reflections of local concerns. But they were, also, a precedent: an insis-
tence that Massachusetts would not accept a take-it-or-leave-it demand on the con-
stitution. Massachusetts would simply go ahead and begin the process of amending
the constitution. Thus, Adams and his colleagues not only broke the resistance of
the Massachusetts convention to the constitution, they also provided an example
for the states that would come after Massachusetts to present similar lists of sugges-
tions. It was this example that led quickly to the Bill of Rights (which was ratified
by the requisite number of states by December 5, 1791).

The group had Theophilus Parsons, a prominent Boston attorney, draw up a
speech to present the Conciliatory Proposition to the convention, and then a little
delegation of them called on John Hancock at his commodious home on Beacon
Hill. They found Hancock languishing, his legs propped up and wrapped in flan-
nel. The delegation told Hancock that the convention had reached the moment of
decision, and that he could turn it in favor of the constitution. They told him, too,
that according to the gossip, if he did join their cause he could expect their support
for the next gubernatorial election in Massachusetts. Even more, they told him that
it looked as though Virginia might not ratify the constitution. And if Virginia did
not ratify, then Hancock would be the “only fair candidate for President” of the
new United States. With that, Hancock’s gout began to improve. He was carried
like a hero into the convention, hi(s legs still wrapped in flannel, and he delivered
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Theophilus Parsons’s speech as though he had written it himself. The effect was
wonderful. The convention was transformed.

To be sure, somie of the antifederalists pointed out that a list of suggestions for
amendments would have no binding effect. Such a set of proposals might make
the men of Massachusetts feel better, but the objectionable system would remain
exactly as it was. The hopes of the antifederalists would be defeated, and there
would be no chance in the future to revive them.

Yet, after a few days of debate, minds began gradually to change. The question
turned, in effect, on whether the process for amending the constitution seemed fair
and workable, or, at least, better than the process for amending the Articles; if it
did, then there seemed much less reason to oppose the constitution. Finally, a
young antifederalist lawyer from Andover named William Symmes announced his
change of position. He felt in his own mind, he said, that what he was doing was
right. He knew that his constituents did not agree with him, but he hoped they
would forgive him for what he was about to do. (As it turned out, his constituents
never did see things Symmes’s way; in fact, when he got back home, his neighbors
made life so unpleasant for him that he had to move out of Andover) With
Symmes’s change of mind, others followed.

Adams almost lost the momentum the federalists had acquired when he pro-
posed a series of amendments to guarantee freedom of the press and the rights of
conscience, to prohibit standing armies and unreasonable search and seizure. The
effect of Adams’s proposals was to throw the convention into a panic: If Adams
‘thought such guarantees were necessary, then perhaps the new government did
threaten to deprive the citizens of the states of their basic rights. And so Adams
withdrew his motion. »

In the end, when the final vote was called, the constitution was approved by a
slim margin of 19 votes, 187 to 168. But then a most remarkable thing occurred. In
place of the bitterness that had marked the conclusion of the Pennsylvania ratifying
convention, a good deal of warm feeling was expressed in Brattle Church. Abra-
ham White of Bristol County declared that he had opposed the constitution with all
his will; but now, since a majority had decided in its favor, he' would return home
and work to persuade his constituents to live happily under it. Where the Pennsyl-
vania convention had left bitterness in its wake, the Massachusetts convention left
a sense—and a model for others to follow—of an agreement reached by those
unique guarantors of legitimacy, the free exercise of speech and the ballot.

By June 2, when the Virginia delegates assembled at last in Richmond for their
ratifying convention, eight states had voted in favor of the constitution. Only one
more was needed, and it appeared that the Virginia vote could well be that one.
But the Virginia delegates felt their vote was more important than simply the
clinching one: Whether it was strictly true or not, the Virginians believed that there
would be no Union at all without their own state, which had taken the lead in
so much of the history of America, not to mention the constitution itself.

To be sure, the Virginians assembled a ratifying convention of some of the
most illustrious men in the Union. Among the defenders of the constitution were
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Madison; George Wythe (who had had to leave the Philadelphia convention to at-
tend to his sick wife); John Marshall (who would be chief justice of the Supreme
Court, and was at the moment an intense young man of thirty-three); George
Nicholas (a famous orator at the time, a rotund man whom a local caricaturist im-
mortalized as a plum pudding with little legs); Judge Edmund Pendleton (chosen
as the presiding officer of the convention, a commanding man whose presence
was made even more riveting by the fact that he got about on crutches because he
had injured a hip, and so rose to speak with elaborate, slow dignity). To the an-
noyance of Richard Henry Lee, his cousin Light Horse Harry Lee was to be found
among the federalists too. And of course, the presence of General Washington,
though he himself stayed carefully aloof at Mount Vernon, was felt in the hall on
the side of the federalists.

Among the antifederalists were Colonel Mason (dressed most severely in black
silk), James Monroe (at the moment an obscure young man of thirty), Benjamin
Harrison (the father of President William Henry Harrison), John Tyler (the father of
another president), and Richard Henry Lee. In the back of the hall were fourteen
gun-toting delegates from frontier Kentucky (a territory still in the possession of
Virginia).

The antifederalist forces were led by that extraordinary speechmaker Patrick
Henry. Tall and stoop-shouldered, the practiced old orator could get so wound up
in the heat of debate that he would take to twirling his ill-fitting brown wig around
on his head as he laid about him with rhetorical flourishes. No one was his equal
for sheer thespian dazzle. He had, it was said, the powers of Shakespeare and Gar-
rick* combined—or as Madison complained, Henry could demolish, merely with
a pause or a shake of the head, an hour’s worth of carefully constructed debate
before he had even begun to speak. In Virginia, the antifederalists were called
Henryites.

By contrast, Madison was his usual retiring self. So small he could barely be seen
by the spectators, so soft-spoken he could often not be heard, he fell ill finally, in

“the midst of these exhausting debates, as he had in Philadelphia. It is a wonder
that he was able, after all these interminable months of struggle for his cherished
plan, to revive; but he did bounce back after several days, and took up the debate
again—and even showed some sly sense of theatrics of his own. When he rose to
speak, he would hold his hat in his hand (his painstakingly prepared notes were
concealed inside his hat) and speak modestly, as though some little thought had
just occurred to him—which he would then convey with his customary precise
logic.

Patrick Henry opened the debate in Virginia by inquiring what right had.the men
who wrote the constitution to begin with the words We the people? “My political cu-
riosity, exclusive of my anxious solicitude for the public welfare, leads me to ask,
who authorized them to speak the language of We the people, instead of, We the
states? States are the characteristics and the soul of a confederation. If the states be

* David Garrick was an eighteenth-century English actor.
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not the agents of this compact, it must be one great consolidated national govern-
ment, of the people of all the states. . . . The people gave them no power to use their
name. . . . You must, therefore, forgive the solicitation of one unworthy member, to
know what danger could have arisen under the present confederation, and what are
the causes of this proposal to change our government.” :

Men spoke of dreadful unrest and dangers in the future, but had there been a
single instance of such unrest in Virginia? To Henry and his followers, the Madison-
ian cure far exceeded the disease. If some difficulties had arisen among the states,
then the powers of Congress to regulate trade needed to be strengthened, and the
state governments needed to be given new vigor; but surely there was no need to
surrender vast powers of taxation to a central government, to organize a court sys-
tem that would cause the state courts to be swallowed up by the federal courts, to
establish a standing army, to create a chief executive who would enslave America,
to destroy the states, which were the bastions of liberty.

The constitution, said Henry, was as “radical” a document as the resolution
“which separated us from Great Britain. . . . The rights of conscience, trial by jury,
liberty of the press, all your communities and franchises, all pretensions to human
rights and privileges, are rendered insecure, if not lost, by this change. . .. Is this
tame relinquishment of rights worthy of freemen? ... It is said that eight states
- have adopted this plan. I declare that if twelve states and a half had adopted it, I
would with manly firmness, and in spite of an erring world, reject it. . .. Liberty,
greatest of all earthly blessings—give us that precious jewel, and you may take
everything else! But I am fearful I have lived long enough to become an old fash-
ioned fellow.

“Whither,” asked Henry, “is the spirit of America gone? Whither is the genius of
America fled? . . . We drew the spirit of liberty from our British- ancestors. But now,
Sir, the American spirit, assisted by the ropes and chains of consolidation, is about
to convert this country into a powerful and mighty empire.... There can be
no checks, no real balances, in this government. What can avail your specious,
imaginary balances, your rope-dancing, chain-rattling, ridiculous ideal checks and
contrivances?” .

(Here, it was said—such was the power of Henry to conjure—a delegate “invol-
untarily felt his wrists to assure himself that the fetters were not already pressing
his flesh.”)

The Henryites did well in the debates; their arguments were moving and impres-
sive as they returned again and again to the theme that liberty and democracy
would, under this new constitution, be sacrificed to the juggernaut of nationalism
and expansive imperialism. Whether they spoke of taxation or courts or the pow-
ers of the presidency, their theme was always the same: The government of Vir-
ginia was small, responsive, free, and good; and there was no need to sacrifice it to
a vision of a powerful nationalism. “Look at the use which has been made in all
parts of the world of that human thing called power. Look at the predominant
threat of dominion which has invariably and uniformly prompted rulers to abuse
their power. ... I conjure you to remember ... that when you give power, you
know not what you give. . . . The experience of the world teaches me the jeopardy
of giving enormous power.” -

Y
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Yet from the very beginning, the Henryites were undermined by a position that

Edmund Randolph took in the debate. Randolph had switched his position -again
since the convention. No longer opposed to the Madisonians, he favored the con-
stitution now—and the precise way in which he expressed his approval was partic-
ularly damaging to the Henryites. He had, he said, from the very first, liked the
constitution drawn up by the Philadelphia convention, providing it could be im-
proved, by the adoption of certain amendments, before it was ratified. It seemed to
him that it was essential to make these amendments before the constitution was
ratified. Now, however, he had come to realize that this procedure would cause
dangerous delay in adopting a new form of government, that the delay would be
such that the very survival of the Union would be jeopardized. That, said Ran-
dolph, was out of the question. He would rather, he said (in a rhetorical threat that
was becoming altogether common), “assent to the lopping of [his right arm] before
I assent to the dissolution of the union.” Now Massachusetts had come up with a
different means of .proceeding—to propose amendments to be adopted at a later
date—and Randolph liked this idea. It was a way of leaving the constitution open
to improvement by way of a perfectly acceptable voting procedure. If one trusted
‘the way the constitution was to be thus subject to the collective will of the people,
‘there was nothing left to oppose. Given the choice between insisting on “previous
amendments”—those insisted upon before the states agreed to ratify—and risking
the fate of the Union, or settling for the Massachusetts example of “subsequent
amendments”—those made in the future, after all the states had ratified—Randolph
~did not hesitate in taking the Massachusetts example.
Thus, Randolph set the terms of the debate: Delegates were given the choice not
-so much whether or not they would accept the constitution, but whether or not
they would insist on previous amendments or settle for subsequent amendments.
The antifederalists were forced to argue for previous amendments; the federalists
opted for subsequent amendments—and as the debate wore on from day to day,
the antifederalists came more and more to seem like mere obstructionists, who
would not trust the democratic process of the future. And so it was the vacillating
Randolph who, perhaps more than anyone else, finally tipped the balance toward
ratification.

It can hardly be surprising that the Henryites were furious with Randolph. Henry
himself turned to Randolph at one point in the debate and said: “That honorable
member will not accuse me of want of candor when I cast in my mind what he has
given to the public’—this in reference to a letter Randolph had written some time
before to the Virginia legislature to explain why he had not signed the constitu-
tion—-“and compare it to what has happened since.” What was Henry about to do?
Under the code of honor that held sway in the eighteenth century, he could not ac-
cuse Randolph of dishonesty, of having been bribed, of having been offered high
office in the new government in trade for his support—at least not directly. “It
seems to me very strange and unaccountable that that which was the object of his
execration, should now receive his encomiums. Something extraordinary must
have operated so great a change in his opinions.” ’

Randolph had no doubt what Henry meant, and he rose with his temper flaring.
“I disdain his aspersions,” said Rapdolph to the convention, “and his insihuations.
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His asperity is warranted by no principle of parliamentary decency, nor compatible
with the least shadow of friendship: and if our friendship must fall—let it fall, like
Lucifer, never to rise again.” Such words could not pass without consequences.
That night Henry’s second called on Randolph to arrange the particulars of a duel.
But friends of the two men stepped in, mollified tempers, and the matter was set-
tled, as it was said, “without a resort to the field.”

Through all this, as the two sides counted and re-counted their delegate
strength—and estimated that a change of four or five votes, or three votes, or eight
votes, would decide the outcome—NMadison rehearsed his familiar arguments:
about the weakness of confederacies as seen in ancient examples, about the need
for direct taxation in place of the old system of requisitions, about the need to treat
with foreign nations as a united country.

And Henry spoke of how few votes had decided the issue in Massachusetts, how
great was the opposition to the constitution in Pennsylvania, how uncertain the
outcome might be in New York. Enormous numbers -of people opposed this con-
stitution; there was no reason to have it ru hed through to adoption, without
amendments, in the face of such clear and substantial opposition.

“He tells you,” Henry said of Madison, “of important blessings which he imag-
ines will result to us and mankind in general, from the adoption of this system. I
see the awful immensity of the dangers with which it is pregnant. I see it. I feel it.”
As Henry‘went on speaking, conjuring up forebodings of the future, of the power-
ful government they were about to set above themselves, of the dangers to liberty
and self-government that they had fought so hard to secure in the war of the revo-
lution, of the momentousness of the decision about to be rade in such haste,
~storm clouds gathered over the convention hall. Darkness fell, and, at last, a storm
broke with terrific thunder and lightning—as though the heavens confirmed
Henry’s worst forebodings—and the convention had to adjourn for the day.

It was the next day that a final vote was called. To tumn the vote in their favor,
the federalists accepted every suggestion the Henryites put forth for subsequent
amendments. The list that Henry and Mason and their colleagues prepared con-
tained a full bill of rights and twenty other amendments calculated to trim the
power of the new national government, to Preserve the states, to diminish the
powers of the executive and of the Congress and of the judiciary, and to preserve
local rule against the tendencies of empire. The objections of the localists were, in
large measure, answered.

The vote went in favor of the constitution, by a margin of eighty-nine to seventy-
nine—a close vote, but a decisive victory for the federalists. The Virginians imag-
ined that they had been the ninth, and therefore clinching, state to ratify. They
found, in fact, when news arrived a few days later, that New Hampshire had
beaten them to it by several days. Virginia was the tenth state to ratify:

Under the circumstances, reluctant New York had little choice but to join the
Union. Hamilton had maneuvered to hold the vote in New York until after news of
the Virginia vote arrived. Thus, faced with union or ostracism, New York chose
union. That, far more than the arguments of The Federalist, decided the issue for
New Yorkers, as it had, in some degree, for many of those who finally went along
with the momentum of the new plan. New York was the eleventh state to- ratify.
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North Carolina did not come along until November of 1789. Rhode Island, the thir-
teenth state, acquiesced to the inevitable, finally, in 1790, by a stubborn vote of
thirty-four to thirty-two, and the United States were joined together in a common
rule of law. . ..

Discussion Questions

1. Would it have been possible to ratify the Constitution without the heavy-handed
political fighting described in this article?

2. Do you think that such intense debate would ensue today over the ratification of
a controversial amendment to the Constitution?

3. Were the states-rights opponents of the Constitution correct to fear that the na- -
tional government would swallow up their favorite form of government?

4. Compare the complaints in the Declaration of Independence to the final form of
the Bill of Rights and determine why they are so similar. Do we have as much to
fear from the national government as the colonists did from the King of Great
Britain?




Introduction to Federalist #51

In Federalist #51, Madison states simply and elegantly the general problem of creating and
maintaining a just government: "...you must first enable the government to control the govermed; and in
the next place oblige it to control itself." Government is always a balance between power and liberty.
The specific question Madison addresses in Federalist #51 is How will the proposed Constitution protect
our liberty from the abuse of those who hold power? In Federalist #10, he concentrated on the problem
of factions taking over the government and ruling for their own benefit ignoring or violating the rights of
other citizens. The Constitution protects against the problem of faction by separating carefully defined
powers among the three branches of government. A faction may manage to dominate one state but not
all the states, one branch of government but not all three branches of government simultaneously.

In this essay, Madison continues the general lines of this discussion, adding that a system of
checks and balances is necessary to further prevent one branch of the government from becoming a
tyrannical force. Each branch is to be as independent from the other two as is practical, and each is to
possess the ability and the motivation to prevent the others from taking over total control of the
government, At the end of this essay he returns to the problem of factions, declaring that a large republic
with many diverse groups is less susceptible to the problems of factions. The United States under the
proposed Constitution would be such a republic, combining the benefits of diversity with the protection
of separate branches as well as checks and balances. - ‘

The principle of separation of powers was widely accepted in 1787. Establishing a satisfactory
balance of power among those branches and maintaining the independence of each while requiring them
to work fogether constituted the real problem. As colonies, the Americans had experienced overbearing
executives in the form of colonial governors who sometimes ruled arbitrarily, overturned the decisions of
representative assemblies, thwarted the will of the governed and subverted the powers of government for
their own benefit. When the states became free to establish their own governments, many chose the
opposite arrangement of power: weak executives with strong legislative bodies. Indeed this was the
arrangement of power withing the national government under the Articles of Confederation. The lack of
a strong executive caused government to be ineffectual. Weak and dependent judicial branches were not
protected from political pressures. For example, judges salaries were sometimes withheld or adjusted in
order to pressure them to rule in favor of the legislative majority. As Edmund Randolph said during the
Philadelphia Convention, "Our chief danger arises from the democratic parts of our constitutions. Itis a
maxim which I hold incontrovertible, that the powers of government exercised by the people swallows up
the other branches." Although Madison does not address it as such, many modern commentators
consider the checks and balances established in the Constitution as being inspired by the anti-majoritarian,
anti-democratic sentiment shared by most of the men who wrote the Constitution.

Although the combination of separation of powers and checks and balances seems to have served
us well over the subsequent history of the country, it has also produced significant problems. The inde-
pendent decisions of the Supreme Court have sometimes run counter to the will of the people. This was
the case with the Court's rulings against the progressive legislation of the 1920s and the early New Deal
legislation in the 1930s. It is the case today in such controversial areas as prayer in school and
reproductive rights. In the modern era of government divided between two political parties as well as
separated into three branches, important problems such as the Social Security crises, environmental
deterioration, or health care may go unresolvefr. -
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Guided Reading Questitms--Qulestions to answer from the text as you read

L.

10.

11.

Why will judicial branch officials (judges and justices) remain independent even though they are
appointed by the executive and approved by the legislature?

If Congress could raise or lower the President's salary, it woﬁld’ be difficult for him to remain
independent. Why?

What two groups must government control?
For what purpose is power distributed in governments, or in any organization?

How will the powers of the legislative branch be balanced against those of the weaker, executive
branch? .

What features of the new Constitution doubly protect the rights of the people?

By what two methods can the rights of the minority be protected against the unjust actions of the
majority?

Why would rights not be secure if an unelected official were in charge of protecting rmnonty
interests agamst threats from a majority faction?

According to Madison, why are rights less safe in a small republic than in a large one?
When the rights of the minority are not protected, what eventually happens to the government?

What special features of the country and of the proposed government will protect the U.S.?

Research and Discussion Questions

1.

~How does our system of separated powers compare to a parliamentary system? Which system is

more efficient? Which is more representative of the people it serves?

Madison says, "But what is government itself but the greatest reflection on human nature."
Judging from the Federalist #51 and from the structure of the government created by the
Constitution of 1787, what is Madison's view of human nature?

In Federalist “51, Madison expresses a view of human nature common in the late 18th century,
How does that view compare to our modern view?

To many thinkers of the Enlightenment, human nature was perfectable. Institutions, like
governments, should be constructed to improve the people they served. Did the Constitution of
1787 establish such a government?

S
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The Federalist, No. 15

ALEXANDER HAMILTON

Despite the deference given the Constitution today, it did not command instant
respect in 1787. The fight for ratification was bitter between the Federalists
(those who supported the Constitution) and the Anti-Federalists (who feared
that the new national government would become too powerful).

The Federalist papers, originally written as a series of newspaper editorials
intended to persuade New York to ratify the Constitution, remains the most
valuable exposition of the political theory underlying the Constitution. In The
Federalist, No. 15, reprinted below, Alexander Hamilton (writing under the
pseudonym Publius) is at his best arguing for the necessity of a stronger central
government than that established under the Articles of Confederation. He points
out the practical impossibility of engaging in concerted action when each of the
thirteen states retains virtual sovereignty, and the need for a strong central
government to hold the new country together politically and economically.

Such well-known patriots as Patrick Henry—"Give me liberty or give me
death!”—opposed the new Constitution. The proposed national government
was stronger than its predecessor, but this was precisely the problem for the
Anti-Federalists. A stronger national government could act in a more concerted
manner in matters of foreign affairs and interstate commerce, but it also held
the power to oppress the very people who gave it sovereignty.

In the course of the preceding papers I have endeavored, my fellow-
citizens, to place before you in a clear and convincing light the im-
portance of Union to your political safety and happiness. * * * [T]he point
next in order to be examined is the “insufficiency of the present Confed-
eration to the preservation of the Union.” * * * There are material im-
perfections in our national system and * * * something is necessary to be
done to rescue us from impending anarchy. The facts that support this
opinion are no longer objects of speculation. They have forced them-
selves upon the sensibility of the people at large, and have at length
extorted . . . a reluctant confession of the reality of those defects in the
scheme of our federal government which have been long pointed out
and regretted by the intelligent friends of the Union.

We may indeed with propriety be said to have reached almost the
last stage of national humiliation. There is scarcely anything that can
wound the pride or degrade the character of an independent nation

. "), 4
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which we do not experience. Are there engagements to the performance
of which we are held by every tie respectable among men? These are the
subjects of constant and unblushing violation. Do we owe debts to for-
eigners and to our own citizens contracted in a time of imminent peril
for the preservation of our political existence? These remain without any
proper or satisfactory provision for their discharge. * * * Are we in a
condition to resent or to repel the aggression? We have neither troops,
nor treasury, nor government. * * * Is public credit an indispensable
resource in time of public danger? We seem to have abandoned its cause
as desperate and irretrievable. Is commerce of importance to national
wealth? Ours is at the lowest point of declension. Is respectability in the
eyes of foreign powers a safeguard against foreign encroachments? The
imbecility of our government even forbids them to treat with us, . .. Is
private credit the friend and patron of industry? That most useful kind
which relates to borrowing and lending is reduced within the narrowest
limits, and this still more from an opinion of insecurity than from a
scarcity of money. * * *

This is the melancholy situation to which we have been brought by
those very maxims and counsels which would now deter us from adopt-
ing the proposed Constitution; and which, not content with having con-
ducted us to the brink of a precipice, seem resolved to plunge us into
the abyss that awaits us below. Here, my countrymen, impelled by every
motive that ought to influence an enlightened people, let us make a firm
stand for our safety, our tranquility, our dignity, our reputation. Let us
at last break the fatal charm which has too long seduced us from the
paths of felicity and prosperity.

* * * While [opponents of the Constitution] admit that the govern-
ment of the United States is destitute of energy, they contend against
conferring upon it those powers which are requisite to supply that en-
ergy. * * * This renders a full display of the principal defects of the
Confederation necessary in order to show that the evils we experience
do not proceed from minute or partial imperfections, but from funda-
mental errors in the structure of the building, which cannot be amended
otherwise than by an alteration in the first principles and main pillars of
the fabric. | :

The great and radical vice in the construction of the existing Confed-
eration is in the principle of LEGISLATION FOR STATES OR GOVERNMENTS,
in their CORPORATE OR COLLECTIVE CAPACITIES, and as contradistin-
guished from the INDIVIDUALS of whom they consist. Though this prin-
ciple does not run through all the powers delegated to the Union, yet it
pervades and governs those on which the efficacy of the rest depends.
Except as to the rule of apportionment, the United States have an indef-
inite discretion to make requisitions for men and money; but they have
no authority to raise either by regulations extending to the individual
citizens of America. The corn=equence of this is that though in theory




14 ALEXANDER HAMILTON

their resolutions concerning those objects are laws constitutionally bind-
ing on the members of the Union, yet in practice they are mere recom-
mendations which the States observe or disregard at their option. * * *

There is nothing absurd or impracticable in the idea of a league or
alliance between independent nations for certain defined purposes pre-
cisely stated in a treaty regulating all the details of time, place, circum-
stance, and quantity, leaving nothing to future discretion, and depending
for its execution on the good faith of the parties. * * *

If the particular States in this country are disposed to stand in a sim-
ilar relation to each other, and to drop the project of a general DISCRE-
TIONARY SUPERINTENDENCE, the scheme would indeed be pernicious and
would entail upon us all ‘the mischiefs which have been enumerated
under the first head; but it would have the merit of being, at least, con-
sistent and practicable. Abandoning all views towards a confederate
government, this would bring us to a simple alliance offensive and de-
fensive; and would place us in a situation to be alternate friends and
enemies of each other, as our mutual jealousies and rivalships, nourished
by the intrigues of foreign nations, should prescribe to us.

But if we are unwilling to be placed in this perilous situation; if we
still will adhere to the design of a national government, or, which is the
same thing, of a superintending power under the direction of a common
council, we must resolve to incorporate into our plan those ingredients
which may be considered as forming the characteristic difference be-
tween a league and a government; we must extend the authority of the
Union to the persons of the citizens—the only proper objects of govern-
ment.

Government implies the power of making laws. It is essential to the
idea of a law that it be attended with a sanction; or, in other words, a
penalty or punishment for disobedience. If there be no penalty annexed
to disobedience, the resolutions or commands which pretend to be laws
will, in fact, amount to nothing more than advice or recommendation.
This penalty, whatever it may be, can only be inflicted in two ways: by
the agency of the courts and ministers of justice, or by military force; by
the COERCION of the magistracy, or by the coErcioN of arms. The first
kind can evidently apply only to men; the last kind must of necessity be
employed against bodies politic, or communities, or States. * * * In an
association where the general authority is confined to the collective bod-
ies of the communities that compose it, every breach of the laws must
involve a state of war; and military execution must become the only
instrument of civil obedience. Such a state of things can certainly not
deserve the name of government, nor would any prudent man choose
to commit his happiness to it.”

There was a time when we were told that breaches by the States of
the regulations of the federal authority were not to be expected; that a
sense of common interest would preside over the conduct of the respec-
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tive members, and would beget a full compliance with all the constitu-
tional requisitions of the Union. This language, at the present day, would
appear as wild as a great part of what we now hear from the same
quarter will be thought, when we shall have received further lessons
from that best oracle of wisdom, experience. It at all times betrayed an
ignorance of the true springs by which human conduct is actuated, and
belied the original inducements to the establishment of civil power. Why
has government been instituted at all? Because the passions of men will
not conform to the dictates of reason and justice without constraint. * * *

In addition to all this * * * it happens that in every political association
which is formed upon the principle of uniting in a_ common interest a
number of lesser sovereignties, there will be found a kind of eccentric
tendency in the subordinate or inferior orbs by the operation of which
there will be a perpetual effort in each to fly off from the common center.
This tendency is not difficult to be accounted for. It has its origin in the
love of power. Power controlled or abridged is almost always the rival
and enemy of that power by which it is controlled or abridged. This
simple proposition will teach us how little reason there is to expect that
the persons intrusted with the administration of the affairs of the partic-
ular members of a confederacy will at all times be ready with perfect
good humor and an unbiased regard to the public weal to execute the
resolutions or decrees of the general authority. * * *

If, therefore, the measures of the Confederacy cannot be executed
without the intervention of the particular administrations, there will be
little prospect of their being executed at all. * * * [Each state will evaluate
every federal measure in light of its own interests] and in a spirit of
interested and suspicious scrutiny, without that knowledge of national -
circumstances and reasons of state, which is essential to a right judgment,
and with that strong predilection in favor of local objects, which can
hardly fail to mislead the decision. The same process must be repeated
in every member of which the body is constituted; and the execution of
the plans, framed by the councils of the whole, will always fluctuate on
the discretion of the ill-informed and prejudiced opinion of every
part. * * *

In our case the concurrence of thirteen distinct sovereign wills is reg-
uisite under the Confederation to the complete execution of every im-
portant measure that proceeds from the Union. It has happened as was
to have been foreseen. The measures of the Union have not been exe-
cuted; and the delinquencies of the States have step by step matured
themselves to an extreme, which has, at length, arrested all the wheels
of the national government and brought them to an awful stand. Con-
gress at this time scarcely possess the means of keeping up the forms
. of administration, till the States can have time to agree upon a more
substantial substitute for the present shadow of a federal government.
* * * Each State yielding to the persuasive voice of immediate interest or
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convenience has successively withdrawn its support, till the frail and
tottering edifice seems ready to fall upon our heads and to crush us
beneath its ruins.

PusLius

DiscussioN QUESTION

Do you think the national government is sufficiently held in check as
Hamilton argues, or is the exercise of its authority so vast as to give
credence to Anti-Federalist fears? In other words, would the Framers
be dismayed or pleased with the scope of government powers today?



9
RICHARD HOFSTADTER

From The American Political Tradition

Richard Hofstadter, one of the nation’s leading historians, explores the real
thoughts and motivations behind the men whom all schoolchildren have
been taught to revere as Founding Fathers. Hofstadter’s classic work points
out the ambivalence of those who wrote the Constitution: they viewed
human beings as selfish and untrustworthy, yet they strongly believed in
the importance of self-government. The founders’ ambivalence toward democ-
racy led them to design the political system the United States still lives with
today, one in which each interest (o branch or layer of government or
economic class or region . . . ) would be checked and balanced by competing
interests. Hofstadter goes on to intetpret what the near-sacred idea of liberty
meant to the founders. Liberty was not really related to democracy, he
contends, but rather ensured the freedom to attain and enjoy private property.
To make this idea clearer, test the author’s thesis against the current political
debate over health care, welfare, or tax reform.

R ———

... THE MEN who drew up the Constitution in Philadelphia
during the summer of 1787 had a vivid Calvinistic sense of human
evil and damnation and believed with Hobbes that men are selfish and
contentious. They were men of affairs, merchants, lawyers, planter-busi-
nessmen, speculators, investors. Having seen human nature on display in
the marketplace, the courtroom, the legislative chamber, and in every
secret path and alleyway where wealth and power are courted, they felt
they knew it in all its frailty. To them a human being was an atom of
self-interest. They did not believe in man, but they did believe in the
power of a good political constitution to control him.

This may be an abstract notion to ascribe to practical men, but it
follows the language that the Fathers themselves used. General Knox, for
example, wrote in disgust to Washington after the Shays Rebellion that
Americans were, after all, “men—actual men possessing all the turbulent
passions belonging to that animal” Throughout the secret discussions
at the Constitutional Convention it was clear that this distrust of man
was first and foremost a distrust of the common man and democratic
rule. . ..

And yet there was another side to the picture. The Fathers were

/
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60 RICHARD HOFSTADTER

standing between political extremes was quite accurate. They were im-
pelled by class motives more than pietistic writers like to admit, but they
were also controlled, as Professor Beard himself has recently emphasized,
by a statesmanlike sense of moderation and a scrupulously republican
philosophy. Any attempt, however, to tear their ideas out of the eighteenth-
century context is sure to make them seem starkly reactionary. Consider,
for example, the favorite maxim of John Jay: “The people who own the
country ought to govern it” To the Fathers this was simply a swift
axiomatic statement of the stake-in-society theory of political rights, a
moderate conservative position under eighteenth-century conditions of
property distribution in America. Under modern property relations this
maxim demands a drastic restriction of the base of political power. A large
portion of the modern middle class—and it is the strength of this class
upon which balanced government depends—is propertyless; and the urban
proletariat, which the Fathers so greatly feared, is almost one half the
population. Further, the separation of ownership from control that has
come with the corporation deprives Jay’s maxim of twentieth-century
meaning even for many propertied people. The six hundred thousand
stockholders of the American Telephone & Telegraph Company not only
do not acquire political power by virtue of their stock-ownership, but
they do not even acquire economic power: they cannot control their own
company.

From a humanistic standpoint there is a serious dilemma in the philoso-
phy of the Fathers, which derives from their conception of man. They
thought man was a creature of rapacious self-interest, and yet they wanted
him to be free—free, in essence, to contend, to engage in an umpired
strife, to use property to get property. They accepted the mercantile image
of life as an eternal battleground, and assumed the Hobbesian war of each
against all; they did not propose to put an end to this war, but merely to
stabilize it and make it less murderous. They had no hope and they offered
none for any ultimate organic change in the way men conduct themselves.
The result was that while they thought self-interest the most dangerous
and unbrookable quality of man, they necessarily underwrote it in trying
to control it. . . .



ngth to
of a sin-
kind of
| advan-
the ex-
yment. 1

yvention
e to be-
they in-
ge of so-
pable of
ions, till
as to be
e united

rithstand
“without
f this so-
eniences.
to usurp
t be sup-
nd credit
e to have
1ld alarm
1at which
him with
, he had
he could

appen in
ythers are
 Into one
At remain
1 one side,
cy may be
erve their

| of small
piness of
situation,
ciation, of
1es.”
 at length
they con-
principal
and must
ons which
the work
it the same
the more
hich is, to
| tO Tepress

curate, has
and a con-

NUMBER 1o 49

solidation of the States. The essential charac-
teristic of the first is said to be the restriction
of its authority to the members in their col-
lective capacities, without reaching to the in-
dividuals of whom they are composed. It is
contended that the national council ought to
have no concern with any object of internal
administration. An exact equality of suffrage
between the members has also been insisted
upon as a leading feature of a confederate gov-
ernment. These positions are, in the main,
arbitrary; they are supported neither by prin-
ciple nor precedent. It has indeed happened,
that governments of this kind have generally
operated in the manner which the distinction,
taken notice of, supposes to be inherent in
their nature; but there have been in most of
them extensive exceptions to the practice,
which serve to prove, as far as example will
go, that there is no absolute rule on the sub-
ject. And it will be clearly shown, in the course
of this investigation, that as far as the prin-
ciple contended for has prevailed, it has been
the cause of incurable disorder and imbecility
in the government.

The definition of a confederate republic
scems simply to be “an assemblage of socie-
ties,” or an association of two or more states
into one state. The extent, modifications, and
objects of the federal authority, are mere mat-
ters of discretion. So long as the separate or-
ganisation of the members be not abolished;
so long as it exists, by a constitutional neces-
sity, for local purposes; though it should be in
perfect subordination to the general authority
of the union, it would still be, in fact and in
theory, an association of states, or a confeder-
acy. The proposed Constitution, so far from
implying an abolition of the State govern-
ments, makes them constituent parts of the
national sovereignty, by allowing them a di-
rect representation in the Senate, and leaves
in their possession certain exclusive and very
important portions of sovereign power. This
fully corresponds, in every rational import of
the terms, with the idea of a federal govern-
ment.

In the Lycian confederacy, which consisted
of twenty-three cITiEs or republics, the largest
were entitled to three votes in the common
COUNCIL, those of the middle class to {wo, and
the smallest to one. The commoN councit had
the appointment of all the judges and magis-
trates of the respective crries. This was cer-
tainly the most delicate species of interference
m their internal administration; for if there
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be anything that seems exclusively appropri-
ated to the local jurisdictions, it is the ap-
pointment of their own officers. Yet Montes-
quieu, speaking of this association, says: “Were
I to give a model of an excellent Confederate
Republic, it would be that of Lycia.” Thus we
perceive that the distinctions insisted upon
were not within the contemplation of this en-
lightened civilian; and we shall be led to con-
clude that they are the novel refinements of an
erroneous theory. PusLius
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[MADISON]
AMONG THE numerous advantages promised by
a well-constructed Union, none deserves to
be more accurately developed than its tend-
ency to break and control the violence of fac-
tion. Thefriendofpopulargovernmentsnever
finds himself so much alarmed for their char-
acter and fate as when he contemplates their
propensity to this dangerous vice. He will not
fail, therefore, to set a due value on any plan
which, without violating the principles to
which he is attached, provides a proper cure
for it. The instability, injustice, and confusion
introduced into the public councils, have, in
truth, been the mortal diseases under which
popular governments have everywhere per-
ished; as they continue to be the favourite and
fruitful topics from which the adversaries to
liberty derive: their most specious declama-
tions. The valuable improvements made by
the American constitutions on the popular
models, both ancient and maodern, cannot cer-
tainly be too much admired; but it would be
an unwarrantable partiality, to_contend that
they have as effectually obviated the danger
on this side, as was wished and expected. Com-
plaints are everywhere heard from our most
considerate and virtuous citizens, equally the
friends of public and private faith, and of
public and personal liberty, that our govern-
ments are too unstable, that the public good
is disregarded in the conflicts of rival parties,
and that measures are too often decided, not
according to the rules of justice and the rights
of the minor party, but by, the superior force
of an interested and.overbearing majority.
However anxiously we may wish that these
complaints had no foundation, the evidence
of known facts will not permit us to deny that
they are in some degree true. It will be found,
indeed, on a candid review of our situation,
that some of the distresses under which we
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labour have been erroneously charged on the
operation of our governments; but it will be
found, at the same time, that other causes will
not alone account for many of our heaviest
misfortunes; and, particularly, for that pre-
vailing and increasing distrust of public en-
gagements, and alarm for private rights, which
are echoed from one end of the continent to
the other. These must be chiefly, if not wholly,
effects of the unsteadiness and injustice with
which a factious spirit has tainted our public
administrations.

By a faction, I understand a number of citi-
zens, whether amounting to a majority or mi-
nority of the whole, who are united and act-
uated by some common impulse of passion,
or of interest, adverse to the rights of other
citizens, or to the permanent and aggregate
interests of the community.

There are two methods of curing the mis-
chiefs of faction: the one, by removing its
causes; the other, by controlling its- effects.

There are again two methods of removing
the causes of faction: the one, by destroying
the liberty which is essential to its existence;
the other, by giving to every citizen the same
opinions, the same passions, and the same in-
terests.

It could never be more truly said than of
the first remedy, that it was worse than the
disease. Liberty is to faction what air is to fire,
an aliment without which it instantly expires.
But it could not be less folly to abolish liberty,
which is essential to political life, because it
nourishes faction, than it would be to wish
the annihilation of air, which is essential to
animal life, because it imparts to fire its de-
sfructive agency.

The second expedient is as impracticable
as the first would be unwise. As long as the
reason of man continues fallible, and he is at
liberty to exercise it, different opinions will
be formed. As long as the connection subsists
between his reason and his self-love, his opin-
jons and his passions will have a reciprocal in-
fuence on each other; and the former will be
objects to which the latter will attach them-
selves. The diversity in the faculties of men,
from which the rights of property originate, is
not less an insuperable obstacle to a uniform-
ity of interests. The protection of these facul-

ties is the first object of government. From the
protection of different and unequal faculties
of acquiring property, ti:: possession of dif-
ferent degrees and kinds of property immedi-
ately results; and from the influence of.these
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on the sentiments and views of the respective
proprietors, ensues a division of the society
into different interests and parties.

The latent causes of faction are thus sown
in the nature of man; and we see them every-
where brought into different degrees of ac
tivity, according to the different circumstances
of civil society. A zeal for different opinions
concerning religion, concerning government,
and many other points, as well of speculation
as of practice; an attachment of different lead-
ers ambitiously contending for pre-eminence
and power; or to persons of other descriptions
whose fortunes have been interesting to the
human passions, have, in turn, divided man-
kind into parties, inflamed them with mutual
animosity, and rendered them much more dis-
posed to vex and oppress each other than to co-
operate for their common good. So strong is
this propensity of mankind to fall into mutual
animosities, that where no substantial occa-
sion presents itself, the most frivolous and fan-
ciful distinctions have been sufficient to kindle
their unfriendly passions and excite their most
violent conflicts. But the most common and
durable source of factions has been the vari-
ous and unequal distribution of property.
Those who hold and those who are without
property have ever formed distinct interests in
society. Those who are creditors, and those
who are debtors, fall under a like discrimina-
tion. A landed interest, a manufacturing in
terest, a mercantile interest, a moneyed inter:
est, with many lesser interests, grow up ol
necessity in civilised nations, and divide them
into different classes, actuated by different sen-
timents and views. The regulation of thest
various and interfering interests forms the
principal task of modern legislation, and in-
volves the spirit of party and faction in the
necessary and ordinary operations of the gov-
ernment.

No man is allowed to be a judge in his own
cause, because his interest would certainly bias
his judgment, and, not improbably, corrupt
his integrity. With equal, nay, with greater
reason, a body of men are unfit to be both
judges and parties at the same time; yet what
are many of the most important acts of legisla:
tion but so many judicial determinations, not
indeed concerning the rights of single persons,
but concerning the rights of large bodies of
citizens? And what are the different classes of
legislators but advocates and parties to the
causes which they determine? Is a law pro
posed concerning private debts? It is a ques
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tion to which the creditors are parties on one
side and the debtors on the other. Justice
ought to hold the balance between them. Yet
the parties are, and must be, themselves the
judges; and the most numerous party, or, in
other words, the most powerful faction must
be expected to prevail. Shall domestic manu-
factures be encouraged, and in what degree, by
restrictions on foreign manufactures? are ques-
tions which would be differently decided by
the landed and the manufacturing classes, and
probably by neither with a sole regard to jus-
tice and the public good. The apportionment
of taxes on the various descriptions of prop-
erty is an act which seems to require the most
cxact impartiality; yet there is, perhaps, no
legislative act in which greater opportunity
and temptation are given to a predominant
party to trample on the rules of justice. Every
shilling with which they overburden the in-
[erior number is a shilling saved to their own
pockets.

It is in vain to say that enlightened states-
men will be able to adjust these clashing inter-
ests, and render them all subservient to the
public good. Enlightened statesmen will not
always be at the helm. Nor, in many cases, can
such an adjustment be made at all without
taking into view indirect and remote consider-
ations, which will rarely prevail over the im-
mediate interest which one party may find in
disregarding the rights of another or the good
of the whole. '

The inference to which we are brought is,
that the causes of faction cannot be removed,
and that relief is only to be sought in the
means of controlling its effects.

1f a faction consists of less than a majority,
relief is supplied by the republican principle,
which enables the majority to defeat its sin-
ister views by regular vote. It may clog the ad-
ministration, it may convulse the society; but
it will be unable to execute and mask its vio-
lence under the forms of the Constitution.
When a majority is included in a faction, the
form of popular government, on the other
hand, enables it to sacrifice to its ruling pas-
sion or interest both the public good and the
rights of other citizens. To secure the public
good and private rights against the danger of
such a faction, and at the same tiine to preserve
the spirit and the form of popular govern-
ment, is then the great object to which our
inquiries are directed. Let me add that it is
the great desideratum by which this form of
government can be rescued from the oppro-

!
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brium under which it has so long laboured,
and be recommended to the esteem and adop-
tion of mankind.

By what means is this object obtainable?
Evidently by one of two only. Either the ex-
istence of -the same passion or interest in a
majority at the same time must be prevented,
or the majority, having such co-existent pas-
sion or interest, must be rendered, by their
number and local situation, unable to concert
and carry into effect schemes of oppression.
1f the impulse and the opportunity be suffered
to coincide, we well know that neither moral
nor religious motives can be relied on as an
adequate control. They are not found to be
such on the injustice and violence of indi-
viduals, and lose their efficacy in proportion
to the number combined together, that is, in
proportion as their efficacy becomes needful.

From this view of the subject it may be con-
cluded that a pure democracy, by which I
mean a society consisting of a small number of
citizens, who assemble and administer the gov-
ernment in person, can admit of no cure for
the mischiefs of faction. A common passion
or interest will, in almost every case, be felt
by a majority of the whole; a communication
and concert result from the form of govern-
ment itself; and there is nothing to check the
inducements to sacrifice the weaker party or
an obnoxious individual. Hence it is that such
democracieshave ever been spectacles of turbu-
lence and contention; have ever been found
incompatible with personal security or the
rights of property; and have in general been
as short in their lives as they have been violent
in their deaths. Theoretic politicians, who
have patronised this species of government,
have erroneously supposed that by reducing
mankind to a perfect equality in their political
rights, they would, at the same time, be per-
fectly equalised and assimilated in their pos-
sessions, their opinions, and their passions.

A republic, by which I mean a government
in which the scheme of representation takes
place,opens a different prospect,and promises
the cure for which we are seeking. Let us ex-
amine the points in which it varies from pure
democracy, and we shall comprehend both the
nature of the cure and the efficacy which it
must derive from the Union.

The two great points of difference between
a democracy and a republic are: first, the dele-
gation of the government, in the latter, to a
small number of citizens elected by the rest;
secondly, the greater number of citizens, and
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greater sphere of country, over which the lat-
ter may be extended.

The effect of the first difference is, on the
one hand, to refine and enlarge the public
views, by passing them through the medium of
a chosen body of citizens, whose wisdom may
best discern the true interest of their country,
and whose patriotism and love of justice will
be least likely to sacrifice it to temporary or
partial considerations. Under such a regula-
tion, it may well happen that the public voice,
pronounced by the representatives of the peo-
ple, will be more consonant to the public good
than if pronounced by the people themselves,
convened for the purpose. On the other hand,
the effect may be inverted. Men of factious
tempers, of local prejudices, or of sinister de-
signs, may, by intrigue, by corruption, or by
other means, first obtain the suffrages, and
then betray the interests, of the people. The
question resulting is, whether small or exten-
sive republics are more favourable to the elec-
tion of proper guardians of the public weal;
and it is clearly decided in favour of the latter
by two obvious considerations:

In the first place, it is to be remarked that,
however small the republic may be, the repre-
sentatives must be raised to a certain number,
in order to guard against the cabals of a few;
and that, however large it may be, they must
be limited to a certain number, in order to
guard against the confusion of a multitude.
Hence the number of representatives in the
two cases not being in proportion to that of
the two constituents, and being proportionally
greater in the small republic, it follows that, if
the proportion of fit characters be not less in
the large than in the small republic, the
former will present a greater option, and con-
sequently a greater probability of a fit choice.

In the next place, as each representative will
be chosen by a greater number of citizens in
the large than in the small republic, it will be
more difficult for unworthy candidates to prac-
tise with success the vicious arts by which elec-
tions are too often carried; and the suffrages of
the people being more free, will be more likely
to centre in men who possess the most attrac-
tive merit and the most diffusive and estab-
lished character.

It must be confessed that in this, as in most
other cases, there is a mean, on both sides of
which inconveniences will be found to lie. By
enlarging too much the number of electors,
you render the representative too little ac-
quainted with all their local circumstz}ncqs and

1
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lesser interests; as by reducing it too much, you

render him unduly attached to these, and too’
little fit to comprehend and pursue great and

national objects. The federal Constitution

forms a happy combination in this respect;

the great and aggregate interestsbeingreferred

to the national, the local and particular to the

State legislatures.

The other point of difference is, the greater
number of citizens and extent of territory
which may be brought within the compass of
republican than of democratic government;
and it is this circumstance principally which
renders factious combinations less to be dread-
ed in the former than in the latter. The smaller
the society, the fewer probably will be the dis-
tinct parties and interests composing it; the
fewer the distinct parties and interests, the
more frequently will a majority be found of
the same party; and the smaller the number of
individuals composing a majority, and the
smaller the compass within which they are
placed, the more easily will they concert and
execute their plans of oppression. Extend the
sphere, and you take in a greater variety of
parties and interests; you make it less probable
that a majority of the whole will have a com-
mon motive to invade the rights of other citi-
zens; or if such a common motive exists, it will
be more difficult for all who feel it to discover
their own strength, and to act in unison with
each other. Besides other impediments, it may
be remarked that, where there is a conscious-
ness of unjust or dishonourable purposes, com-
munication is always checked by distrust in
proportion to the number whose concurrence
is necessary.

Hence, it clearly appears, that the same ad-
vantage which a republic has over a democ-
racy, in controlling the effects of faction, is
enjoyed by a large over a small republic—is
enjoyed by the Union over the States compos-
ing it. Does the advantage consist in the sub-
stitution of representatives whose enlightened
views and virtuous sentiments render them
superior to local prejudices and to schemes of
injustice? It will not be denied that the repre-
sentation of the Union will be most likely to
possess these requisite endowments. Does it
consist in the greater security afforded by a
greater variety of parties, against the event of
any one party being able to outnumber and
oppress the rest? In an equal degree does the
increased variety of parties comprised within
the Union increase this security? Does it, in

fine, consist in the greater obstacles opposed
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to the concert and accomplishment of the se-
cret wishes of an unjust and interested major-
ity? Here, again, the extent of the Union gives
it the most palpable advantage.

The influence of factious leaders may kindle
a flame within their particular States, but will
be unable to spread a general conflagration
through the other States. A religious sect may
degenerate into a political faction in a part of
the Confederacy; but the variety of sects dis-
persed over the entire face of it must secure
the national councils against any danger from
that source. A rage for paper money, for an
abolition of debts, for an equal division of
property, or for any other improper or wicked
project, will be less apt to pervade the whole
body of the Union than a particular member
of it; in the same proportion as such a malady
is more likely to taint a particular county or
district, than an entire State.

In the extent and proper structure of the
Union, therefore, we behold a republican rem-
edy for the diseases most incident to republi-
can government. And according to the degree
of pleasure and pride we feel in being republi-
cans, ought to be our zeal in cherishing the
spirit and supporting the character of Federal-
ists. PusLius

Number 11

[HAMILTON]

Tur iMpORTANCE of the Union, in a commer-
cial light, is one of those points about which
there is least room to entertain a difference of
opinion, and which has, in fact, commanded
the most general assent of men who have any
acquaintance with the subject. This applies as
well to our intercourse with foreign countries
as with each other.

There are appearances to authorise a sup-
position that the adventurous spirit, which dis-
tinguishes the commercial character of Amer-
ica, has already excited uneasy sensations in
several of the maritime powers of Europe.
They seem to be apprehensive of our too great
interference in that carrying trade which is
the support of their navigation and the foun-
dation of their naval strength. Those of them
which have colonies in America look forward
to what this country is capable of becoming,
with painful solicitude. They foresee the dan-
gers that may threaten. their American domin-
ions from the neighbourhood of States which
have all the dispositions, and would possess
all the means, requisite to the creation of a

powerful marine. Impressions of this kind will
naturally indicate the policy of fostering di-
visions among-us, and of depriving us, as far
as possible, of an ACTIVE COMMERCE in our own
bottoms. This would answer the threefold pur-
pose of preventing our interference in their
navigation, of monopolising the profits of our
trade, and of clipping the wings by which we
might soar to a dangerous greatness. Did not
prudence forbid the detail, it would not be
difficult to trace, by facts, the workings of this
policy to the cabinets of ministers.

If we continue united, we may counteract a
policy so unfriendly to our prosperity in a
variety of ways. By prohibitory regulations, ex-
tending, at the same time, throughout the
States, we may oblige foreign countries to bid
against each other, for the privileges of our
markets. This assertion will not appear chi-
merical to those who are able to appreciate the
importance of the markets of three millions
of people—increasing in rapid progression, for
the most part exclusively addicted to agricul-
ture, and likely {from local circumstances to
remain so—to any manufacturing nation; ana
the immense difference there would be to the
trade and navigation of such a nation, between
a direct communication in its own ships, and
an indirect conveyance of its products and re-
turns, to and from America, in the ships of
another country. Suppose, for instance, we
had a government in America, capable of ex-
cluding Great Britain (with whom we have at
present no treaty of commerce) from all our
ports; what would be the probable operation
of this step upon her politics? Would it not
enable us to negotiate, with the fairest pros-
pect of success, for commercial privileges of
the most valuable and extensive kind, in the
dominions of that kingdom? When these ques-
tions have been asked, upon other occasions,
they have received a plausible, but not a solid
or satisfactory answer. It has been said that
prohibitions on our part would produce no
change in the system of Britain, because she
could prosecute her trade with us through the
medium of the Dutch, who would be her im-:
mediate customers and paymasters for those
articles which were wanted for the supply of
our markets. But would not her navigation be
materially injured by the loss of the important
advantage of being her own carrier in that
trade? Would not the principal part of its
profits be intercepted by the Dutch, as a com-
pensation for their agency and risk? Would
not the mere circumstance of freight occasion
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THE DEBATE: AN EcoNOMIC INTERPRETATION OF THE CON-
STITUTION

One of the longest-running debates over the Constitution focuses on
the motivation of the founders in drafting the document. Was the
motivation ideological, based on beliefs of self-governance, the nature
of a social contract, and the role of representation? Or was the moti-
vation purely economic, based on a perceived need to preserve eco-
nomic interests that were threatened under the system of governance
of the Articles of Confederation? And if the motivation was economic,
what economic interests divided the Anti-Federalists from the Feder-
alists in their opposition to or support for the Constitution?

One of the earliest and most controversial efforts to answer the
question was written by Charles Beard in 1913. Beard argued that
those who favored the Constitution and played the primary role in its
drafting were motivated by the need to better protect their substantial
“personality” interests—money, public securities, manufactures, and
trade and shipping (or commerce)—in contrast to its opponents, who
were primarily small farmers (with small real estate holdings) and
debtor interests. Not only was its motivation less than democratic,
Beard argued, but the Constitution was ratified by only one-sixth of
the male population because voting was limited to property owners.

Robert Brown takes strong opposition to Beard’s thesis. His criti-
cism focuses mainly on Beard’s use of historical data and its inter-
pretation, leaving the door open for other interpretations of the
motivations behind the Constitution as well as the base of public sup-
port for the document.

4
From An Economic Interpretation of the

Constitution of the United States

CHARLES A. BEARD

The requirements for an economic interpretation of the formation and
adoption of the Constitution may be stated in a hypothetical prop-
osition which, although it cannot be verified absolutely from ascertain-
able data, will at once illustrate the problem and furnish a guide to

research and generalization.
It will be admitted without controversy that the Constitution was the

0\
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The influence of factious leaders may kindle a flame. within their particular
States butwill be unable to spread a general conflagration through the other
States. A religious_sect may degenerate into a political faction in a part of the
Confederacy; but the variety of sects dispersed over the entire face of it must se-
cure the national councils:\é‘gai;\lst any danger from that source. A rage for paper
money, for an abolition of debts, for, ar},eq’{ial division of property, or for any other
improper or wicked project, wiﬂybe\'\( less apt to pervade the whole body of the
Union than a particular membet of it, in the same proportion as such a malady is
more likely to taint a pargicﬁiar county or district than an entire State.

In the extent and proper structure of the Uni(‘)‘h,\therefore, we behold a republi-
can remedy for the diseases most incident to republican government. And accord-
ing to the deg;,ee’fof pleasure and pride we feel in being republicans ought to be our
zeal in ch/e,i'sfhing the spirit and supporting the character of federalists.

Federalist No.47 (1787)

James Madison

Outline

. The charge that the Constitution violates the separation of powers principle is
based on a misinterpretation of the separation of powers.

A. The Constitution is consistent with Montesquieu’s view of the separation of
powers.

1. Montesquieu’s view based on the British Constitution.
2. Discussion of Montesquieu's theory.

B. The Constitution is consistent with the implementation of the separation of
powers in the constitutions of the several states.

... One of the principal objections inculcated by the more respectable adversaries
to the Constitution is its supposed violation of the political maxim that the leg-
islative, executive, and judiciary departments ought to be separate and distinct. In
the structure of the federal government no regard, it is said, seems to have been
paid to this essential precaution in favor of liberty. The several departments of
power are distributed and blended in such a manner as at once to destroy all sym-
metry and beauty of form, and to expose some of the essential parts of the edifice
to the danger of being crushed by the disproportionate weight of other parts.

No political truth is certainly of greater intrinsic value, or is stamped with the
authority of more enlightened patrons of liberty than that on which the objection
is founded. The accumulation of all powers, legislative, executive, and judiciary,
in the same hands, whether of one, a few, or many, and whether hereditary, self-
appointed, or elective, may justly be pronounced the very definition of tyranny.




10 The Constitution

Were the federal Constitution, therefore, really chargeable with this accumula-
tion of power, or with a mixture of powers, having a dangerous tendency to such
an accumulation, no further arguments would be necessary to inspire a universal
reprobation of the system. I persuade myself, however, that it will be made appar-
ent to everyone that the charge cannot be supported, and that the maxim on
which it relies has been totally misconceived and misapplied. In order to form cor-
rect ideas on this important subject it will be proper to investigate the sense in
which the preservation of liberty requires that the three great departments of
power should be separate and distinct.

The oracle who is always consulted and cited on this subject is the celebrated
Montesquieu. If he be not the author of this invaluable precept in the science of
politics, he has the merit at least of displaying and recommending it most effectu-
ally to the attention of mankind. Let us endeavor, in the first place, to ascertain
his meaning on this point.

The British Constitution was to Montesquieu what Homer has been to the di-

dactic writers on epic poetry. As the latter have considered the work of the im-
mortal bard as the perfect model from which the principles and rules of the epic
art were to be drawn, and by which all similar works were to be judged, so this
great political critic appears to have viewed the Constitution of England as the
standard, or to use his own expression, as the mirror of political liberty; and to
have delivered, in the form of elementary truths, the several characteristic princi-
ples of that particular system. That we may be sure, then, not to mistake his mean-
- ing in this case, let us recur to the source from which the maxim was drawn.
On the slightest view of the British Constitution, we must perceive that the
- legislative, executive, and judiciary departments are by no means totally separate
and distinct from each other. The executive magistrate forms an integral part of
the legislative authority. He alone has the prerogative of making treaties with for-
eign sovereigns which, when made, have, under certain limitations, the force of
legislative acts. All the members of the judiciary department are appointed by
him, can be removed by him on the address of the two Houses of Parliament, and
form, when he pleases to consult them, one of his constitutional councils. One
branch of the legislative department forms also a great constitutional council to
the executive chief, as, on another hand, it is the sole depositary of judicial power
in cases of impeachment, and is invested with the supreme appellate jurisdiction
in all other cases. The judges, again, are so far connected with the legislative de-
partment as often to attend and participate in its deliberations, though not admit-
ted to a legislative vote.

From these facts, by which Montesquieu was guided, it may clearly be inferred
that in saying “There can be no liberty where the legislative and executive powers
are united in the same person, or body of magistrates,” or, “if the power of judging
be not separated from the legislative and executive powers,” he did not mean that
these departments ought to have no partial agency in, or no control over, the acts of
each other. His meaning, as his own words import, and still more conclusively as
illustrated by the example in his eye, can amount to no more than this, that where
the whole power of one department is exercised by the same hands which possess
the whole power of another department, the fundamental principles of a free con-
stitution are subverted. This would have been the case in the constitution exam-
ined by him, if the king, who is t}le\§ole executive magistrate, had possessed also
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James Madison 11

the complete legislative power, or the supreme administration of justice; or if the
entire legislative body had possessed the supreme judiciary, or the supreme execu-
tive authority. This, however, is not among the vices of that constitution. The
magistrate in whom the whole executive power resides cannot of himself make a
law, though he can put a negative on every law; nor administer justice in person,

though he has the appointment of those who do administer it. The judges can ex-
ercise no executive prerogative, though they are shoots from the executive stock;

nor any legislative function, though they may be advised by the legislative coun-
cils. The entire legislature can perform no judiciary act, though by the joint act of
two of its branches the judges may be removed from their offices, and though one
of its branches is possessed of the judicial power in the last resort. The entire legis-
lature, again, can exercise no executive prerogative, though one of its branches
constitutes the supreme executive magistracy, and another, on the impeachment
of a third, can try and condemn all the subordinate officers in the executive
department.

The reasons on which Montesquieu grounds his maxim are a further demon-
stration of his meaning. “When the legislative and executive powers are united in
the same person or body,” says he, “there can be no liberty, because apprehensions
may arise lest the same monarch or senate should enact tyrannical laws to execute
them in a tyrannical manner.” Again: “Were the power of judging joined with the
legislative, the life and liberty of the subject would be exposed to arbitrary control,
for the judge would then be the legislator. Were it joined to the executive power, the
judge might behave with all the violence of an oppressor.” Some of these reasons
are more fully explained in other passages; but briefly stated as they are here they
sufficiently establish the meaning which we have put on this celebrated maxim of
this celebrated author.

If we look into the constitutions of the several States we find that, notwithstand-
ing the emphatical and, in some instances, the unqualified terms in which this
axiom has been laid down, there is not a single instance in which the several de-
partments of power have been kept absolutely separate and distinct. New Hamp-
shire, whose constitution was the last formed, seems to have been fully aware of the
impossibility and inexpediency of avoiding any mixture whatever of these depart-
ments, and has qualified the doctrine by declaring “that the legislative, executive,
and judiciary powers ought to be kept as separate from, and independent of, each
other as the nature of a free government will admit; or as is consistent with that chain of
connection that binds the whole fabric of the constitution in one indissoluble bond of unity
and amity.” Her constitution accordingly mixes these departments in several re-
spects. The Senate, which is a branch of the legislative department, is also a judicial
tribunal for the trial of impeachments, The President, who is the head of the execu-
tive department, is the presiding member also of the Senate; and, besides an equal
vote in all cases, has a casting vote in case of a tie. The executive head is himself
eventually elective every year by the legislative department, and his council is every
year chosen by and from the members of the same department. Several of the offi-
cers of state are also appointed by the legislature. And the members of the judiciary
department are appointed by the executive department.

The constitution of Massachusetts has observed a sufficient though less pointed
caution in expressing this fundamental article of liberty. It declares “that the leg-
islative department shall never exercise the executive and judicial powers, or

N




12 The Constitution

either of them; the executive shall never exercise the legislative and judicial pow-
ers, or either of them; the judicial shall never exercise the legislative and execu-
tive powers, or either of them.” This declaration corresponds precisely with the
doctrine of Montesquieu, as it has been explained, and is not in a single point vio-
lated by the plan of the convention. It goes no farther than to prohibit any one of
the entire departments from exercising the powers of another department. In the
very Constitution to which it is prefixed, a partial mixture of powers has been ad-
mitted. The executive magistrate has a qualified negative on the legislative body,
and the Senate, which is a part of the legislature, is a court of impeachment for
members both of the executive and judiciary departments. The members of the ju-
diciary department, again, are appointable by the executive department, and re-
movable by the same authority on the address of the two legislative branches.
Lastly, a number of the officers of government are annually appointed by the leg-
islative department. As the appointment to offices, particularly executive offices,
is in its nature an executive function, the compilers of the Constitution have, in
this last point at least, violated the rule established by themselves. . . . [Publius
next reviews other state constitutions.]

In citing these cases, in which the legislative, executive, and judiciary depart-
ments have not been kept totally separate and distinct, I wish not to be regarded
as an advocate for the particular organizations of the several State governments. |
am fully aware that among the many excellent principles which they exemplify
they carry strong marks of the haste, and still stronger of the inexperience, under
which they were framed. It is but too obvious that in some instances the funda.
mental principle under consideration has been violated by too great a mixture,
and even an actual consolidation of the different powers; and that in no instance
has a competent provision been made for maintaining in practice the separation
delineated on paper. What I have wished to evince is that the charge brought
against the proposed Constitution of violating the sacred maxim of free govern-
ment is warranted neither by the real meaning annexed to that maxim by its au-
thor, nor by the sense in which it has hitherto been understood in America, This
interesting subject will be resumed in the ensuing paper. ®

Federalist No. 48 (1787)

James Madison

Outline

l. The separation of powers requires that the three departments be connected and
blended, giving each control over the others.

A. Encroaching nature of political power.
B. Inadequacy of “parchment (or paper) barriers.”

ll. Preeminent danger of legislative power makes it necessary to give the other two
branches some control.
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4. Why do you think that threats to the supremacy of the federal government
have been unsuccessful?

What the Antifederalists
Were For (1981)

Herbert Storing

ar from straying from the principles of the American Revolution, as some of

the Federalists accused them of doing, the Anti-Federalists saw themselves as

the true defenders of those principles. “I am fearful,” said Patrick Henry, “I
have lived long enough to become an old fashioned fellow: Perhaps an invincible
attachment to the dearest rights of man, may, in these refined enlightened days,
be deemed old fashioned: If so, I am contented to be so: I say, the time has been,
when every pore of my heart beat for American liberty, and which, I believe, had
a counterpart in the breast of every true American.” The Anti-Federalists argued,
as some historians have argued since, that the Articles of Confederation were the
constitutional embodiment of the principles on which the Revolution was based:

Sir, I venerate the spirit with which every thing was done at the trying time in which the
Confederation was formed. America had then a sufficiency of this virtue to resolve to re-
sist perhaps the first nation in the universe, even unto bloodshed. What was her aim?
Equal liberty and safety. What ideas had she of this equal liberty? Read them in her Arti-
cles of Confederation.

The innovators were impatient to change this “most excellent constitution,”
which was “sent like a blessing from heaven,” for a constitution “essentially differ-
ing from the principles of the revolution, and from freedom,” and thus destructive
of the whole basis of the American community. “Instead of repairing the old and
venerable fabrick, which sheltered the United States, from the dreadful and cruel
storms of a tyrannical British ministry, they built a stately palace after their own
fancies. . . ."

The principal characteristic of that “venerable fabrick” was its federalism: the
Articles of Confederation established a league of sovereign and independent states
whose representatives met in congress to deal with a limited range of common
concerns in a system that relied heavily on voluntary cooperation. Federalism
means that the states are primary, that they are equal, and that they possess

Herbert Storing, What The Antifederalists Were For (Chicago: University of Chicago Press,
1981), pp. 9-14. Reprinted with permission of The University of Chicago Press.




52 Federalism

the main weight of political power. The defense of the federal character of the
American union was the most prominent article of Anti-Federalist conservative
doctrine. While some of the other concerns were intrinsically more fundamental,
the question of federalism was central and thus merits fuller discussion here, as it
did in that debate.

To begin with an apparently small terminological problem, if the Constitution
was opposed because it was anti-federal how did the opponents come to be called
Anti-Federalists? They usually denied, in fact, that the name was either apt or
just, and seldom used it themselves. They were, they often claimed, the true feder-
alists. Some of them seemed to think that their proper name had been filched,
while their backs were turned, as it were, by the pro-Constitution party, which re-
fused to give it back; and versions of this explanation have been repeated by histo-
rians. Unquestionably the Federalists saw the advantage of a label that would
suggest that those who opposed the Constitution also opposed such a manifestly
good thing as federalism. But what has not been sufficiently understood is that the
term “federal” had acquired a specific ambiguity that enabled the Federalists not
merely to take but to keep the name.

One of the perennial issues under the Articles of Confederation involved the
degree to which the general government—or the instrumentality of the federation
per se—was to be supported or its capacity to act strengthened. In this context
one was “federal” or “anti-federal” according to his willingness or unwillingness to
strengthen or support the institutions of the federation. This was James Wilson’s
meaning when he spoke of the “feederal disposition and character” of Pennsylva-
nia. It was Patrick Henry’s meaning when he said that, in rejecting the Constitu-
tion, New Hampshire and Rhode Island “have refused to become federal.” It was
the meaning of the New York Assembly when in responding coolly to the recom-
mendations of the Annapolis Convention it nevertheless insisted on its “truly fed-
eral” disposition. This usage had thoroughly penetrated political discussion in the
United States. In the straightforward explanation of Anti-Federalist George
Bryan, “The name of Federalists, or Federal men, grew up at New York and in the
eastern states, some time before the calling of the Convention, to denominate
such as were attached to the general support of the United States, in opposition to
those who preferred local and particular advantages. ...” Later, according to
Bryan, “this name was taken possession of by those who were in favor of the new
federal government, as they called it, and opposers were called Anti-Federalists.”
Recognizing the pre-1787 usage, Jackson Turner Main tries, like Bryan, to pre-
serve the spirit of Federalist larceny by suggesting that during the several years be-
fore 1787 “the men who wanted a strong national government, who might more
properly be called ‘nationalists,” began to appropriate the term ‘federal’ for them-
selves” and to apply the term “antifederal” to those hostile to the measures of
Congress and thus presumably unpatriotic. But there was nothing exceptional or
improper in the use of the term “federal” in this way; the shift in meaning was less
an “appropriation” than a natural extension of the language, which the Federalists
fully exploited.

The point of substance is that the Federalists had a legitimate claim to their
name and therefore to their name for their opponents. Whether they had a better
claim than their opponents cannot be answered on the basis of mere linguistic
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Herbert Storing 53

usage but only by considering the arguments. When, during the years of the Con-
federation, one was called a “federal man,” his attachment to the principles of fed-
eralism was not at issue; that was taken for granted, and the point was that he was
a man who (given this federal system) favored strengthening the “federal” or gen-
eral authority. The ambiguity arose because strengthening the federal authority
could be carried so far as to undermine the federal principle; and that was precisely
what the Anti-Federalists claimed their opponents were doing. Thus The Impar-
tial Examiner argued that, despite the “sound of names” on which the advocates
of the Constitution “build their fame,” it is the opponents who act “on the
broader scale of true foederal principles.” They desire “a continuance of each dis-
tinct sovereignty—and are anxious for such a degree of energy in the general gov-
ernment, as will cement the union in the strongest manner.” It was possible (or so
the Anti-Federalists believed) to be a federalist in the sense of favoring a strong
agency of the federation and, at the same time, to be a federalist in the sense of
adhering to the principle of league of independent states. In the name of federal-
ism in the former sense, it was claimed, the proponents of the Constitution had
abandoned federalism in the latter (and fundamental) sense.

The Anti-Federalists stood, then, for federalism in opposition to what they
called the consolidating tendency and intention of the Constitution—the ten-
dency to establish one complete national government, which would destroy or un-
dermine the states. They feared the implications of language like Washington’s
reference, in transmitting the Constitution to Congress, to the need for “the con-
solidation of our Union.” They saw ominous intentions in Publius’ opinion that “a
NATION, without a NATIONAL GOVERNMENT, is, in my view, an awful spectacle.”
They resented and denied suggestions that “we must forget our local habits and at-
tachments” and “be reduced to one faith and one government.” They saw in the
new Constitution a government with authority extending “to every case that is of
the least importance” and capable of acting (preeminently in the crucial case of
taxation) at discretion and independently of any agency but its own. Instead
of thus destroying the federal character of the Union, “the leading feature of every
amendment” of the Articles of Confederation ought to be, as Yates and Lansing
expressed it, “the preservation of the individual states, in their uncontrouled con-
stitutional rights, and . . . in reserving these, a mode might have been devised of
granting to the confederacy, the monies arising from a general system of revenue;
the power of regulating commerce, and enforcing the observance of foreign
treaties, and other necessary matters of less moment.”

A few of the Anti-Federalists were not sure, it is true, that consolidation would
be so bad, if it were really feasible. James Monroe went so far as to say that “to col-
lect the citizens of America, who have fought and bled together, by whose joint
and common efforts they have been raised to the comparatively happy and ex-
alted theatre on which they now stand; to lay aside all those jarring interests and
discordant principles, which state legislatures if they do not create, certainly fo-
ment and increase, arrange them under one government and make them one peo-
ple, is an idea not only elevated and sublime, but equally benevolent and
humane.” And, on the other hand, most of the Federalists agreed or professed
to agree that consolidation was undesirable. Fisher Ames, defending the Constitu-
tion in Massachusetts, spoke the language of many Federalists when he insisted
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54 Federalism

that “too much provision cannot be made against a consolidation. The state
governments represent the wishes, and feelings, and local interests of the people.
They are the safeguard and ornament of the Constitution; they will protract the
period of our liberties; they will afford a shelter against the abuse of power, and
will be the natural avengers of our violated rights.” Indeed, expressions of rather
strict federal principles were not uncommon on the Federalist side, although they
were often perfunctory or shallow. '

Perhaps the most conciliatory Federalist defense of federalism, and not acciden-
tally one of the least satisfactory in principle, was contained in a line of argument
put forward by James Wilson and some others to the effect that, just as individuals
have to give up some of their natural rights to civil government to secure peaceful
enjoyment of civil rights, so states must give up some of theirs to federal govern-
ment in order to secure peaceful enjoyment of federal liberties. But the analogy of
civil liberty and federal liberty concedes the basic Anti-Federal contentions, and
Wilson did not consistently adhere to it. As each individual has one vote in civil
society, for example, so each state ought, on this analogy, to have one vote in fed-
eral society. As the preservation of the rights of individuals is the object of civil
society, so the preservation of the rights of states (not individuals) ought to be the
object of federal society. But these are Anti-Federal conclusions. Thus, when
Agrippa assessed the proposed Constitution from the point of view of the interests
of Massachusetts, he did so on principled ground, the same ground that properly
leads any man to consider the civil society of which he is or may become a mem-
ber, not exclusively but first and last, from the point of view of his interest in his
life, liberty, and property. Wilson, on the other hand, argued for the priority of the
general interest of the Union over the particular interests of the states. And this
position is not defensible—as Wilson’s own argument sufficiently demonstrates—
on the basis of the federal liberty—civil liberty analogy.

The more characteristic Federalist position was to deny that the choice lay be-
tween confederation and consolidation and to contend that in fact the Constitu-
tion provided a new form, partly national and partly federal. This was Publius’
argument in The Federalist, no. 39. It was Madison’s argument in the Virginia rati-
fying convention. And it was the usual argument of James Wilson himself, who
emphasized the strictly limited powers of the general government and the essen-
tial part to be played in it by the states. The Anti-Federalists objected that all
such arguments foundered on the impossibility of dual sovereignty. “It is a sole-
cism in politics for two coordinate sovereignties to exist together. ...” A mixture
may exist for a time, but it will inevitably tend in one direction or the other, sub-
jecting the country in the meantime to “all the horrors of a divided sovereignty.”
Luther Martin agreed with Madison that the new Constitution presented a novel
mixture of federal and national elements; but he found it “just so much federal in
appearance as to give its advocates in some measure, an opportunity of passing it
as such upon the unsuspecting multitude, before they had time and opportunity to
examine it, and yet so predominantly national as to put it in the power of its
movers, whenever the machine shall be set agoing, to strike out every part that
has the appearance of being federal, and to render it wholly and entirely a na-
tional government.” -
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The first words of the preamble sufficiently declare the anti-federal (in the
strict sense) character of the Constitution, Patrick Henry thought; and his objec-
tion thundered over the Virginia convention sitting in Richmond:

[W]hat right had they to say, We the People? My political curiosity, exclusive of my anx-
ious solicitude for the public welfare, leads me to ask, who authorised them to speak the
language of, We, the People, instead of We, the States? States are the characteristics, and
the soul of a confederation. If the States be not the agents of this compact, it must be one
great consolidated National Government of the people of all the States.

The clearest minds among the Federalists agreed that states are the soul of a con-
federacy. That is what is wrong with confederacies: “The fundamental principle of
the old Confederation is defective; we must totally eradicate and discard this prin-
ciple before we can expect an efficient government.”

Here lies the main significance of the mode of ratification in the proposed Con-
stitution. The new procedure—ratification by special state conventions rather
than by Congress and the state legislatures and provision that the Constitution
shall be established on ratification of nine states (as between them), rather than
all thirteen states as required under the Articles of Confederation—was not
merely illegal; it struck at the heart of the old Confederation. [t denied, as Feder-
alists like Hamilton openly admitted, the very basis of legality under the Articles
of Confederation. The requirement in the Articles of Confederation for unani-
mous consent of the states to constitutional changes rested on the assumption
that the states are the basic political entities, permanently associated indeed, but
associated entirely at the will and in the interest of each of the several states.
Even if it were granted that government under the Articles had collapsed (which
most Anti-Federalists did not grant), there was no justification for abandoning the
principles of state equality and unanimous consent to fundamental constitutional
change. As William Paterson had put it in the Philadelphia Convention,

If we argue the matter on the supposition that no Confederacy at present exists, it cannot
be denied that all the States stand on the footing of equal sovereignty. All therefore must

concur before any can be bound. . . . If we argue on the fact that a federal compact actu-
ally exists, and consult the articles of it we still find an equal Sovereignty to be the basis
of it.

Whether in the Articles of Confederation or outside, the essential principle of
American union was the equality of the states. As Luther Martin had argued in
Philadelphia, “the separation from G. B. placed the 13 States in a state of nature
towards each other; [and] they would have remained in that state till this time,
but for the confederation. . . .”

The provision for ratifying the Constitution rested, in the main, on the con-
trary assumption that the American states are not several political wholes, associ-
ated together according to their several wills and for the sake of their several
interests, but are, and always were from the moment of their separation from the
King of England, parts of one whole. Thus constitutional change is the business of
the people, not of the state legislatures, though the people act in (or through)
their states. As one nation divided into several states, moreover, constitutional
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change is to be decided, not by unanimous consent of separate and equal entities,
but by the major part of a single whole—an extraordinary majority because of the
importance of the question. The Federalists contended that the colonies declared
their independence not individually but unitedly, and that they had never been
independent of one another. And the implication of this view is that the founda-
tion of government in the United States is the interest of the nation and not the
interests of the states. “The Union is essential to our being as a nation. The pillars
that prop it are crumbling to powder, said Fisher Ames, staggering through a
metaphorical forest. “The Union is the vital sap that nourishes the tree.” The Ar-
ticles of Confederation, in this view, were a defective instrument: of a preexisting
union. The congressional resolution calling for the Philadelphia Convention had
described a means—*“for the sole and express purpose of revising: the Articles of
Confederation”—and an end—to “render the federal constitution-adequate to the
exigencies of Government & the preservation of the Union.” If there was any
conflict, the means ought to be sacrificed to the end. The duty of the Philadelphia
Convention and the members of the ratifying conventions was to take their bear-
ings, not from the defective means, but from the great. end the preservatlon and
well- bemg of the Union.. B e A :




enemies, but as uncontrolled by any common superior in their efforts go
usurp the authorities of each other. These gentlemen must here B€ re-
minded of their error. They must be told that the ultimate a
wherever the derivative may be found, resides in the peoplalone, and
that®egyyill not depend merely on the comparative amjition or address
of the diff®ent governments whether either, or whi of them, will be
able to enlarge 1t%sghere of jurisdiction at the expgfise of the other. Truth,
n every case should be
sanction of their common

no less than decencyigequires that the eveny
supposed to depend
constituents. . . .

Many considerations, besides suggested on a former occasion,
seem to place it beyond doubt th#t the®gst and most natural attachment
of the people will be to the, "
# in future become thgre partial to the federal
than to the State goyffnments, the change can Sgly result from such
manifest and - proofs of a better administratiorkgs will overcome
all their antecegént propensities. And in that case, the pedhle ought not
surely to becluded from giving most of their confidence Rgcre they
may disggfer it to be most due; but even in that case the State governments
coulgdgfiave little to apprehend, because it is only within a certain sphere
the the federal power can, in the nature of things, be advantageously
administered. : | Publius

overnments . respective States. . . .
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DANIEL ELAZAR

From American Federalism

American government has been based on a system of federalism since the
Constitution was ratified. Yet, over two centuries, change and flexibility
have marked American federalism; the national and state governments have
shared power in different ways, to different degrees, with different toles. In
the mid-1990s, for example, there is much talk in Washington about
moving more governmental programs and policy decisions back to the state
level, away from central government edicts. Professor Daniel Elazar offers
a classic piece on federalism in which he defends the importance of state
governments, even at a time when the national government seemed to
dominate. Elazar points to the innovative ideas developed at the state level.
He recognizes the states’ importance as managers of government programs.
Elazar is right on target for today, viewing American federalism as an ever-
changing “partnership” between Washington, D.C., and the state capitals.
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From The Price of Federalism

PauL PETERSON

[n this concise overview of American Federalism, Paul Peterson argues that both
the early and the more modern systems of shared sovereignty between the na-
tional government and the states have had their disadvantages. From the early
period of “dual federalism”" to the contemporary system of a dominarnt national
government, the battle over national and state government jurisdiction and
power has led to bloodshed and war; the denial of political, social, and econoimic
rights; and regional inequalities among the states.

Nevertheless, Peterson argues, federalism has also facilitated capital growth
and development, the creation of infrastructures, and social progrants that have
greatly improved the quality of life for millions of Americans. Once the national
government took responsibility for guaranteeing civil rights and civil liberties,
the states “'became the engines of economic development.”” Not all states are
equally wealthy, but the national government has gradually diminished some of
these differences by financing many social and economic programs. One of the
more recent battles over the proper form of federal relations involved welfare
policy. Most Republicans in Congress wanted to give back to states the power
to devise their own programs, whereas most Democrats wanted to retain a larger
degree of federal government control. A welfare reform bill that gave staies inore
autononty and control was passed by Congress and signed into law by President

Clinton in August 1996.

The Price of Early Federalism

As a principle of government, federalism has had a dubious history.
It remains on the margins of political respectability even today. I
was recently invited to give a presentation on metropolitan government
before a United Nations conference. When I offered to discuss how the
federal principle could be used to help metropolitan areas govern them-
selves more effectively, my sponsors politely advised me that this topic
would be poorly received. The vast majority of UN members had a uni-
fied form of government, I was told, and they saw little of value in
federalism. We reached a satisfactory compromise. I replaced ““federal”
with “two-tier form of government.”

Thomas Hobbes, the founder of modern political thought, would have
blessed the compromise, for he, too, had little room for federalism in his
understanding of the best form of government. Hobbes said that people
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No area of American politics has undergone as much change in the past few years as has
the relationship between the national government and the states. After decades of talk
about the “New Federalism,” the combination of a Republican-controlled Congress, a
sympathetic Supreme Court, and a president willing to compromise allowed for a signifi-
cant shift of power from Washington to the state capitals. In this selection, the journalist
Garry Wills surveys the realities of American federalism at the turn of the new century.

Questions

1. How has the distribution of power between Washington and the states
changed in recent years? What implications do these changes have for the
shape of American public policy?

2. How would the Federalists and Antifederalists (see selections 2.1 through 2.3)
evaluate the trends in American federalism described in this selection?

The War Between the States...
and Washington (1998)

Garry Wills

ome people play favorites with the Bill of Rights. The favorite amendment

of gangsters is the fifth (no self-incrimination), of liberals the first (free

speech), of drug dealers the fourth (no unauthorized search), of gun fondlers
the second (to bear arms). Now, many people have a new favorite, the long-
neglected 10th (powers not specifically assigned to Washington are reserved to
the states). As recently as 1985, when the Supreme Court reversed one of its rare
decisions based on the amendment (Garcia canceling Usery), the 10th was being
called a dead letter. Certainly few people tried to “take the 10th” the way gang-
sters and fellow travelers “took the fifth.”

Garry Wills, “The War Between the States ... and Washington,” The New York Times, July 5,
1998, VI: 26-30. Copyright © 1998 by the New York Times. Reprinted with permission.
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66 Federalism

But now the amendment has many takers. The Supreme Court used it in 1992,
1995 and 1997 and shows an eagerness to extend that run. Bob Dole, in his last
year in the Senate, began carrying the words of the amendment around with him
for instant recitation. Newt Gingrich’s insurgents relied on it in 1994 to preach
devolution of power from the Federal to the state level. Even President Clinton
gives states the title Louis Brandeis thought up for them, “laboratories of democ-
racy.” Gov. Tommy Thompson of Wisconsin thinks it is high time for the amend-
ment to be resurrected. He claims he has been a voice for the 10th crying in the
wilderness for many years.

The change is not just a matter of theory. States and localities are manifesting a
new energy, almost a frenzy, in starting, altering or killing programs. In education
alone, they have pioneered charter schools, vouchers for private schools, the can-
celing of affirmative action in colleges, the retrenchment of bilingualism, new
rules for immigrant children, different approaches to truancy and various ap-
proaches to teaching religion in public schools or allowing religious groups to
gather on public grounds.

In crime, states have reintroduced capital punishment and passed “three
strikes” laws. They have experimented with “truth in sentencing” (no parole),
mandatory sentencing, alternative sentencing and victims’ compensation.

In politics, they have promoted term limits, tax caps, mandatory spending per-
centages, public campaign financing, the control of union dues and extensions of
the ballot initiative.

On sexual morality, the states have enacted or reversed bills on gay rights, re-
pealed sodomy laws, supported unmarried partners’ benefits and proposed or op-
posed marriage between homosexuals.

On welfare, the states have tried different forms of job training and placement,
compulsory work, public employment or compensated private employment and
various forms of benefits for mothers on welfare (including child care and health
insurance).

On the environment, they have regulated business, formed new protected areas
and successfully defied Federal regulations (for example, on the disposal of nuclear
waste in New York v. United States in 1992). -

On health, they have considered regulations on assisted suicide, H.M.O.’s, late-
term abortions and insurance affecting AIDS patients.

On guns, they have passed bills to protect concealed weapons or to impose local
restrictions. They have defeated Federal restrictions on guns near schools (Lopez,
1995) and the attempt to use local sheriffs to implement the Brady Bill (Printz,
1997).

On a whole range of such issues, the states have been out ahead of Federal pro-
grams, reversing a long-term trend. In the Progressive era, regulation of corpora-
tions was sought at the national level. In the Bull Moose movement, and during
Woodrow Wilson’s first term, intellectuals aspired to policy roles in Washington.
With the New Deal, their drift toward the center became a stampede. From that
point on, an overlapping series of crises (Depression, world war, cold war) led to
central mobilization and control of resources. But now, with the end of this half-
century of crisis, people with new ideas and a passion for public policy are turning
away from Washington and attacking social issues at the state and local levels.
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This shift raises deep questions about the virtues of direct democracy, the merits
of federalism and the possibility of isolating states from the national society.

California, as usual, has blundered furthest outward. Ronald Reagan went forth
from California to shrink the Federal Government and essentially failed. Howard
Jarvis stayed home in California and succeeded. His Proposition 13 capped prop-
erty taxes and thereby (his critics allege) wrecked the state’s public education sys-
tem. The state’s punitive measures against immigrants and their children have
been checked by the courts, have backfired against their sponsors (including Gov.
Pete Wilson) and have unsettled candidates dependent on Hispanic or Asian vot-
ers. Draconian term limits (six years for Assembly members) were supposed to cur-
tail careerism, the power of special interests, cronyism and the lobbyists’ sway—
but have increased all four.

Peter Schrag, in his sobering new book, “Paradise Lost,” describes what oc-
curred at the first great turnovers of office, six years after term limits passed in
1990: “By general agreement, the 1995-'96 term-limits-crunch session of the Cali-
fornia Legislature was probably the most mean-spirited and unproductive in
memory, a unique combination of instability, bad behavior, political frenzy and
legislative paralysis. In the two years between 1995 and 1997, California had five
Assembly Speakers, two different Republican Assembly leaders, two Republican
Senate leaders and eight special legislative elections, not counting runoffs, among
them three recalls.”

It is probably unfair to judge any movement by its effect in California. Some

local programs have shown initial promise—school vouchers in Ohio, charter
schools in Arizona, inventive policing in New York, job training in Michigan,
public campaign financing in Maine. Much of the activity has been stimulated or
guided by a new generation of Republican governors, whose careers depend
on making the programs work. The emphasis on localism is partly a byproduct of
the fact that three-quarters of the American people now live under Republican
governors. _

The foremost champion of local control among the governors is Tommy
Thompson, a short, chunky man from Elroy, Wis. (population 1,500), who has a
Cagney strut and very modest amounts of modesty. “We started it,” he says. “I was
the front-runner because I started looking at the Federal laws and figuring how I’d
go to Washington and get waivers.” Such waivers are special dispensations from
Federal regulations. “I'm the only governor who still has waivers in existence, in
the area of welfare, from Presidents Reagan, Bush and Clinton. I think I've got 75
outstanding waivers, which changed Federal law in over 200 instances in the area
of welfare.”

Welfare is not the only policy on which Thompson has been an innovator. In
education, he fought truancy with “Learnfare” and set up choice schools, charter
schools, “prep tech” and apprenticing and high-school courses for college credit.
He talks of a “broad menu” of options for students. He clearly does not think that
local government has to mean minimal government.

In fact, his administration (begun in 1986) has been a kind of mini-New Deal
for proliferating programs, acronyms and slogans—P.F.R. (Parental and Family
Responsibility), S.S.F. (Self-Sufficiency First), W.E.J.T. (Work Experience and

- Job Training Program), “#/wv.: First, Work Not Welfare, Children First. Many of

~



