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history of this branch of the English Consti-
tution, anterior to the date of Magna Charta,
is too obscure to yield instruction. The very
existence of it has been made aquestionamong
political antiquaries. The earliest records of
subscquent date prove that parliaments were
to sit only every year; not that they were to be
elected every year. And even these annual ses-
sions were lelt so much at the discretion of the
monarch, that, under various pretexts, very
long and dangerous intermissions were often
contrived by royal ambition. To remedy this
grievance, it was provided by a statute in the
reign of Charles II. that the intermissions
should not be protracted beyond a period of
three years. On the accession of William 11I1.,
when a revolution took place in the govern-
ment, the subject was still more seriously re-
sumed, and it was declared to be among the
fundamental rights of the people, that parlia-
ments ought to be held frequently. By another
statute, which passed a few years later in the
same reign, the term “{frequently,” which had
alluded to the triennial period settled in the
time of Charles I1., is reduced to a precise
meaning, it being expressly enacted that a new
parliament shall be called within three years
after the termination of the former. The last
change, {rom three to seven vyears, is well
known to-have been introduced pretty early in
the present century, under an alarm for the
Hanoverian succession. From these facts it ap-
pears that the greatest frequency of elections
which has been deemed necessary in that king-
dom, for binding the representatives to their
constituents, does not exceed a triennial re-
turn of them. And if we may argue from the
degrec of liberty retained even under septen-
nial elections, and all the other vicious ingre-
dients in the parliamentary constitution, we
cannot doubt that a reduction of the period
from seven to three years, with the other neces-
sary reforms, would so far extend the influence
of the people over their representatives as to
satisfy us that biennial elections, under the
federal system, cannot possibly be dangerous
to the requisite dependence of the House of
Representatives on their constituents.
Ylections in Ireland, till of late, were regu-
lated entirely by the discretion of the crown,
and were seldom repeated, except on the ac-
cession of a new prince, or some other contin-
gent event. The parliament which commenced
with George 1I. was continued throughout
his whole reign, a period of about thirty-five
years. The only dependence of the representa-
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tives on the people consisted in the right of
the latter to supply occasional vacancies, by
the clection of new members, and in the
chance of some event which might produce a
general new election. The ability also of the
Irish parliament to maintain the rights of their
constituents, so far as the disposition might
exist, was extremely shackled by the control
of the crown over the subjects of their declib-
eration. Of late, these shackles, if T mistake
not, have been broken; and octennial parlia-
ments have besides been established. What
effect may be produced by this partial reform
must be left to further experience. The cx-
ample of Ireland, from this view of it, can
throw but little light on the subject. As far as
we can draw any conclusion from it, it must
be that if the people of that country have been
able under all these disadvantages to retain
any liberty whatever, the advantage of Dbien-
nial elections would secure to them cvery de-
gree of liberty, which might depend on a duc
connection between their representatives and
themselves.

Let us bring our inquiries nearer home. The
example of these States, when British colonics,
claims particular attention, at the same time
that it is so well known as to require little to
be said on it. The principle of representation,
in one branch of the legislature at least, was

established in all'of them. But the periodssl

election were different. They varied from onc
to seven years. Have we any rcason to infer,
from the spirit and conduct of the representa-
tives of the people, prior to the Revolution,
that biennial elections would have been dan-
gerous to the public liberties? The spirit which
everywhere displayed itself at the commence-
ment of the struggle, and which vanquished
the obstacles to independence, is the best ol
proofs that a sufficient portion of liberty had
been everywhere enjoyed to inspire both a
sense of its worth and a zeal {or its proper en-
largement. This remark holds good, as well
with regard to the then colonies whose clec
tions were least frequent, as to those whose
elections were most [requent. Virginia was the
colony which stood first in resisting the par-
liamentary usurpations of Great Britain; 1t
was the first also in espousing, by public act,
the resolution of independence. In Virginia,
nevertheless, if 1 have not been misinformed,
elections under the former government were
septennial. This particular example is brought
into view, not as a proof of any peculiar merit,
for the priority in those instances was prob-
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ably accidental; and still less of any advantage
in septennial elections, for when compared
with a greater frequency they are inadmissi-
ble; but merely as|a proof, and I conceive it to
be a very substantial proof, that the liberties
of the people can|be in no danger from bien-
nial elections.

The conclusion resulting from these exam-
ples will be not a little strengthened by recol-
lecting three circumstances. The first is, that
the federal legislature will possess a part only
of that supreme legislative authority which is
vested completely in the British Parliament;
and which, with a few exceptions, was exer-
cised by the colonial assemblies and the Irish
legislature. It is 4 received and well-founded
maxim, that where rio other circumstances af-
fect the case, the greater the power Is, the
shorter ought to!be its duration; and, con-
versely, the smaller the power, the more safely
may its duration be protracted In the second
place, it has, on another occasion, been shown
that the federal legislature will not only be re-
strained by its dependence on the people, as
other legislative bodies are, but that it will be,
moreover, watched and controlled by the sev-
eral collateral legislatures, which other legisla:
tive bodies are not. And in the third place, no
comparison can be made between the means
that will be possessed by the more permanent
branches of the federal government for seduc-

ing, if they-should be disposed to sediice, the—

House of Representatives from their duty to
the people, and the means of influence over
the popular branch possessed by the other
branches of the government above cited. With
less power, therefore, to abuse, the federal
representatives can be less tempted on one
side, and will be doubly watched on the other.
PusLius

N umber 53
™~ [HAMIL]‘ON OR \IADISONX]

I sHALL hEIe perhaps be rermnded of a cur-
rent observatlon\ ‘that where annual elections
end, tyranny begins,” Ifdt be true, as has often
heen remarked, ithat™ -sayings which become
pmverbml are gemera]ly founded in reason, it
1s not less true, that when oncé establlshed they
are often apphcd to cases to which- the reason
of them ddes not extend. I need not look for a
proof beyond the case before us. What is “the
reason on which this proverbial observation is
founded? No man will subject himself to the
ridicule of pretending that any natural con-
1
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nection subsists between the sun or thq sea-
sons, and the period within which human Vir-
tue\can bear the temptatlons of powerf Hap-
pily for mankind, liberty is not, in this respect
conﬁned to any single point of time;/but lies
wnhm extremes, which afford sufﬁment lati-
tude for all the variations which may be re-
quired by the various situations and circum-
stances oi civil society. The electxon of magis-
trates mlght be, if it were found expedient,
as in some \Instances it actually has been, daily,
weekly, or monthly, as well as annual; and if
circumstanges may require a deviation from
the rule on one side, why not albo on the other
side? Turmng our attention fo the periods es-
tablished a 'lmong ourselves, for the election of
the most numerous branches of the State legis-
latures, we find them by no means coinciding
any more in [hlS instance than in the elections
of other civil maglstrates ‘In Connecticut and
Rhode Island the periods are half-yearly. In
the other States, South Carolina excepted,
they are annual. In South Carolina they are
biennial—as is prdposéd in the federal govern-
ment, Here is a dxfference as four to one, be-
tween the longest and shortest periods; and yet
it would not be easy to show that Connecticut
or Rhode Island is better governed, or enjoys
a greater share of/ ratlonal liberty, than South
Carolina; or that either the one or the other
of these States /is dlstmguxshed in these re-

whose electlons are dlﬁerent from both

In searching for the grounds of this doc-
trine, I can discover but one, and that is wholly
mapphcable to our case. The important dis-
tinction so; well understood in America, be-
tween a Constltutxon established by the peo-
ple and unalterable by the government, and a
law estabhshed by the government and alter-
able by ;he government, seems to have been
little understood and less observed in any
other country. Wherever the supreme power
of Iecrlslatlon has resided, has been supposed
to reslde also a full power to change the form
of the government. Even in Great Britain,
where the principles of polmcal and civil lib-
erty } the been most discussed, and where we
hearf most of the rights of the Constitution, it
18 nnuntamed that the duthorxty of the Parlia-
ment is transcendent and uncontlollable as
we]l with regard to the Constitution as the or-
dmary objects of legislative provision. They
Have accordingly, in several instances, actually
changed, by legislative acts some of the most
fundamental articles of the government. They



CHAPTER 4

Congress: The First Branch
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From Congress: The Electoral Connection

DaviD R. MAYHEW

Are members of Congress motivated by the desire to make good public policy
that will best serve the public and national interest? The political scientist David
Mayhew argues the motivation is not so idealistic or complex. Members of Con-
gress simply want to be reelected, and most of their behavior—advertising,
credit claiming, and position taking—is designed to make their reelection easier.
Further, Mayhew argues that the structure of Congress is ideally suited to
facilitate the reelection pursuit. Congressional offices and staff advertise member
accomplishments, committees allow for the specialization necessary to claim
credit, and the political parties in Congress do not demand loyalty when con-
stituent demands run counter to the party line.

Mayhew's argument is not universally accepted. Many political scientists
take his underlying premise as a given: Elected officials are self-interested, and
this is manifest in their constant pursuit of reelection. But others disagree with
the premise. Motivations, they argue, are far more complex than allowed for by
such a simple statement or theory. People often act unselfishly, and members of
Congress have been known to vote their consciences even if it means losing an
election.

[1.] The organization of Congress meets remarkably well the electoral
needs of its members. To put it another way, if a group of planners sat
down and tried to design a pair of American national assemblies with
the goal of serving members’ electoral needs year in and year out, they
would be hard pressed to improve on what exists. * * * [2.] Satisfaction
of electoral needs requires remarkably little zero-sum conflict among
members. That is, one member’s gain is not another member’s loss; to a
remarkable degree members can successfully engage in electorally useful
activities without denying other members the opportunity successfully

(73



110 Davip R. MAYHEW

to engage in them. In regard to credit claiming, this second point requires
elaboration further on. Its application to advertising is perhaps obvious.
The members all have different markets, so that what any one member
does is not an inconvenience to any other. There are exceptions here—
House members are sometimes thrown into districts together, senators
have to watch the advertising of ambitious House members within their
states, and senators from the same state have to keep up with each
other—but the case generally holds. With position taking the point 1s
also reasonably clear. As long as congressmen do not attack each other
—and they rarely do—any member can champion the most extraordi-
nary causes without inconveniencing any of his colleagues.

* * . *

A scrutiny of the basic structural units of Congress will yield evidence
to support both these * * * points. First, there are the 535 Capitol Hill
offices, the small personal empires of the members. * * * The Hill office
is a vitally important political unit, part campaign management firm and
part political machine. The availability of its staff members for election
work in and out of season gives it some of the properties of the former;
its casework capabilities, some of the properties of the latter. And there
is the franking privilege for use on office emanations. * * * A final com-
ment on congressional offices 18 perhaps the most important one: office
resources are given to all members regardless of party, seniority, or any
other qualification: They come-with-thejeb.-

Second among the structural units are the committees. * * * Committee
membership can be electorally useful in a number of different ways.
Some committees supply good platforms for position taking. The Dbest
example over the years is probably the House Un-American Activities
Committee (now the Internal Security Committee), whose members have
displayed hardly a trace of an interest in legislation. [Theodore] Lowi
has a chart showing numbers of days devoted to HUAC public hearings
in Congresses from the Eightieth through the Eighty-ninth. It can be read
as a supply chart, showing biennial volume of position taking on sub-
version and related matters; by inference it can also be read as a measure
of popular demand (the peak years were 1949-56). Senator Joseph
McCarthy used the Senate Government Operations Committee as his
investigative base in the Fighty-third Congress; later on in the 1960s
Senators Abraham Ribicoff (D., Conn.) and William Proxmire (D., Wis.)
used subcommittees of this same unit in catching public attention re-
spectivély on auto safety and defense waste. With membership on the
Senate Foreign Relations Committee goes a license to make speeches on
foreign policy. Some committees perhaps deserve to be designated
“cause committees”’; membership on them can confer an ostentatious
identification with salient public causes. An example is the House Edu-
cation and Labor Committee, whose members, in Fenno's analysis, have
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From Congress: The Electoral Connection 111

two “strategic premises’’: “to prosecute policy partisanship”’ and ‘'to
pursue one’s individual policy preferences regardless of party.” Com-
mittee members do a good deal of churning about on education, poverty,
and similar matters. In recent years Education and Labor has attracted
media-conscious members such as Shirley Chisholm (D., N.Y.), Herman
Badillo (D., N.Y.), and Louise Day Hicks (D., Mass.).

Some committees traffic in particularized benefits.

* ok %

Specifically, in giving out particularized benefits where the costs are
diffuse (falling on taxpayer or consumer) and where in the long run to
reward one congressman is not obviously to deprive others, the members
follow a policy of universalism. That is, every member, regardless of
party or seniority, has a right to his share of benefits. There is evidence
of universalism in the distribution of projects on House Public Works,
projects on House Interior, projects on Senate Interior, project money on
House Appropriations, project money on Senate Appropriations, tax
benefits on House Ways and Means, tax benefits on Senate Finance, and
(by inference from the reported data) urban renewal projects on House
Banking and Currency. The House Interior Committee, in Fenno’s ac-
count, “‘takes as its major decision rule a determination to process and
pass all requests and to do so in such a way as to maximize the chances
of passage in the House. Succinctly, then, Interior’s major strategic prem-
ise is: to secure House passage of all constituency-supported, Member-sponsored
bills.”’

* % %

Particularism also has its position-taking side. On occasion members
capture public attention by denouncing the allocation process itself; thus
in 1972 a number of liberals held up some Ways and Means ‘‘members’
bills” on the House floor. But such efforts have little'or no effect. Senator
Douglas used to offer floor amendments to excise projects from public
works appropriations bills, but he had a hard time even getting the Sen-
ate to vote on them. '

Finally, and very importantly, the committee system aids congressmen
simply by allowing a division of labor among members. The parceling
out of legislation among small groups of congressmen by subject area
has two effects. First, it creates small voting bodies in which membership
may be valuable. An attentive interest group will prize more highly the
favorable issue positions of members of committees pondering its for-
tunes than the favorable positions of the general run of congressmen.
Second, it creates specialized small-group settings in which individual
congressmen can make things happen and be perceived to make things
happen. “I put that bill through committee.” ““That was my amend-
ment.”” “T talked them around on.that.” This is the language of credit

| gj



112 Davip R. MAYHEW

claiming. It comes easily in the committee setting and also when
“expert’”’ committee members handle bills on the floor. To attentive au-
diences it can be believable. Some political actors follow committee ac-
tivities closely and mobilize clectoral resources to support deserving
members.

* * *

The other basic structural units in Congress are the parties. The case
here will be that the parties, like the offices and committees, are tailored
to suit members’ electoral needs. They are more useful for what they are
not than for what they are.

* *+ *

What is important to each congressman, and vitally so, is that he be
free to take positions that serve his -advantage. There is no member of
either house who would not be politically injured—or at least who
would not think he would be injured—Dby being made to toe a party line
on all policies (unless of course he could determine the line). There 1s nO
congressional bloc whose members have identical position needs across
all issues. Thus on the school bussing issue in the Ninety-second Con-
gress, it was vital to Detroit white liberal Democratic House members
that they be free to vote one way and to Detroit black liberal Democrats
that they be free to vote the other. In regard to these member needs the
best service a party can supply to its congressmen 1sa negative—ene;_it—
can leave them alone. And this in general is what the congressional par-
ties do. Party leaders are chosen not to be program salesmen or vote
mobilizers, but to be brokers, favor-doers, agenda-setters, and protectors
of established institutional routines. Party “‘pressure’’ to vote one way
or another is minimal. Party “whipping”’ hardly deserves the name.
Leaders in both houses have a habit of counseling members to “vote

their constituencies.”

DiscussioN QUESTIONS

1. If members are motivated by the desire to be reelected, is this such
a bad thing? Why or why not?

2. Does the constant quest for reelection have a positive or negative
impact on representation? Explain. (The answer 1o this question
obviously depends on your conception of representation.)

3. How could the institutions of Congress (members’ offices, commit-
tees, and parties) be changed so that the collective needs of the
institution would take precedence OVer the needs of individual

members? @
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Newt’s Fiercest Fight

3

In 1994 Newt Gingrich made history by
leading the Republican Party effort to
take control of the House of Representa-
tives. Campaigning with the 10-plank
“Contract with America,” which promised.
to take action on a highly conservative
agenda within the first Hundred Days of
the 104th Congress, Gingrich captured
the political imagination of the voters. But
it was his control over the campaign
funds raised by the political action com-

Jason DeParle

This article, written in January 1996,
portrays Gingrich's conflicting image of
the visionary, and sometimes dictatorial,
revolutionary leader who seeks to keep
his followers and the president’s political
efforts from pulling apart his revolution-
ary effort, and himself. In late 1995, Gin-
grich had miscalculated, by allowing
Clinton to gain the high political ground
in the budget balancing debate by forc-
ing Congress to shut down the govern-

mittee of the” Republican Party-known-as-—ment when-the-two-sides-could not-agree

GOPAC that also enabled him to win the
loyalty of the new Republican members
of Congress.

The problem for Gingrich, as with any
successful revolutionary, is whether the
skills required to win the revolution trans-
fer to the skills required to govern. The
pent-up demands present in a party that
had not controlled the House for nearly
40 years were almost overwhelming.
Whereas the highly partisan and conser-
vative freshman members of Congress
wanted to put forward their agenda as
quickly as possible, Gingrich was faced
with questions about how much to com-
promise with President Bill Clinton, who
was seeking to make himself appear.
more conservative in order to win re-:
election in the 1996 Presidential electian.

on a budget. Whereas Clinton argued
that Congress did not want to spend
money on needy areas, the Republicans
argued that the president had not held to
the deal agreed on in these negotiations.
(This pent-up anger resurfaced three
years later when many of these same
members of Congress voted to impeach
the president, saying that because he
had lied to them before, they were cer-
tain that he had lied in this affair too.)
Another fight that was brewing was the
effort to reform welfare and send the
issue back to the states (as described in
Selection 1.5). Both Gingrich and his fol-
lowers and President Clinton sought to
take credit for reform while escaping
blame for eliminating the financial safety
net for tens of thousands of people.

. Copyright © 1996 by The New York Times. Reprinted by permission.
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THE DEBATE: PORK-BARREL POLITICS

Each article in this chapter highlights the importance that legislators
place on serving their constituents. Yet, as Stark argues, the strategy
might work for re-election, but it may undermine the capacity of Con-
gress to deal effectively with national problems and priorities. The -
debate over pork-barrel politics captures this institutional tension, and
illustrates the difficulties of defining “‘national’’ interests rather than
parochial, or local, interests.

The emergency spending bill that was passed early in 1999 is a
classic example of “pork-barrel politics”’: localized benefits that are
tacked onto larger “must pass” bills (in this most recent case, the
larger bill provided money for the war in Kosovo and disaster relief
for flood and hurricane victims). Sean Paige and Jonathan Cohn view
pork-barrel politics from different perspectives. For Paige, the $520
billion spending bill passed in late 1998 tossed aside the “hard-won
gains’’ of budget balancing achieved in 1997 and was “larded . . . with
heapings of pork-barrel projects.”” Paige recognizes the difficulties of
practicing fiscal discipline when all members of Congress want and
need to provide something for their home districts. Nevertheless, he
criticizes the practice of attaching last-minute pork-barrel riders to the
budget, something done even by members who built their careers on
deficit reduction. According to Paige, the national interest in a bal-
anced budget should take priority over parochial projects.

Where Paige sees waste and abuse of the nation’s resources, how-
ever, Cohn views pork as the “‘glue” of legislating. If it takes a little
pork for the home district or state to get important legislation through
Congress, so be it. Cohn also questions the motives of budget reform
groups that call for greater fiscal discipline in Congress; in his view,
most of these groups are not truly concerned over waste, but are sim-
ply against government spending in general. The policies they identify
as pork, he argues, can have important national implications: military
readiness, road improvements for an Olympic host city, or the devel-
opment of new agricultural and food products. In other words, na-
tional interests can be served by allowing local interests to take a dip
into the pork barrel. Finally, Cohn argues that pork, even according
to the critics’ own definition, constitutes less than 1 percent of the

overall federal budget. A
2
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year, “The projects are the glue that’s going to hold the -damn thing
together.” A former transportation official said: “I've always taken the
point of view that every business has some overhead. If that’s what it
costs to get a significant or a good highway bill, it's worth the price.”
Kasich would surely be aghast at such logic, but someday he and other
fiscal conservatives might find it useful for their own purposes. Remem-
ber, they are the ones who say that balancing the budget will likely be
impossible without severe and politically risky reforms of entitlements
like Medicare. When the time comes to make those tough choices—and
they need to pry a few extra votes from the opposition—you can bet
they will gladly trade a little pork for their greater cause. They might feel
guilty about it, but they shouldn’t. Pork is good. Pork is virtuous. Pork
is the American way.

DiscussioN QUESTIONS

1. How would you define pork-barrel projects? Are all pork projects
contrary to the national interest? How do we distinguish between
locally funded projects that are in the national interest and those
that are not?

2. As Mayhew argues, members of Congress face strong incentives to
serve constituent needs and claim credit for delivering federal dol-
lars. Pork-barrel projects provide the means to do just that. What
changes in Congress or the political process might be made to alter
legislative behavior, or to change the incentives members of Con-
gress face for securing re-election? Do we want members of Con-
gress to be focused primarily on broad national issues rather than
local priorities?
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Alexander Hamilton 297

Questions - |

1. Why is a unitary executive necessary, according to Hamilton? What character-
istics does a single individual possess that a body of individuals—Congress, for
example—Ilacks?

2. Have Hamilton’s arguments become stronger or weaker over the past 200
years! Has the modern presidency borne out his views or those of his oppo-
nents/! ,

3. What advantages does a president have in the bargaining process, according to
Richard Neustadt? Does he have any significant advantages or disadvantages in
dealing with Congress? with the bureaucracy? with the American people?

XY Federalist No.68 (1788)

Alexander Hamilton

Outline

. Explanation of the means chosen for the appointment of the President of the
United States.

A. The mode of appointment selected—involving the creation of the Electoral
College— :

1. Involves the people at large.

2._Leaves the ultimate choice to those most capable of judging wisely be-
tween candidates.

3. Avoids “tumult and disorder.”
4. Guards against corruption.
5. Maintains the independence of the chief executive.
B. Process results in a “moral certainty” that those selected will be qualified.

most the only part of the system, of any consequence, which has escaped
without severe censure or which has received the slightest mark of appro-
bation from its opponents. The most plausible of these, who has appeared in print,
has even deigned to admit that the election of the President is pretty well
guarded. [Hamilton refers to the Letters of a Federal Farmer, written by an Antifed-
eralist critic of the Constitution.] I venture somewhat further, and hesitate not to
affirm that if the manner of it be not perfect, it is at least excellent. It unites in an
eminent degree all the advantages the union of which was to be desired.
It was desirable that the sense of the people should operate in the choice of the
person to whom so important a trust was to be confided. This end will be an-
swered by committing the right of making it, not to any pre-established body, but

to men chosen by the people for the special purpose, and at the particular
conjuncture.

T he mode of appointment of the Chief Magistrate of the United States is al-
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298 The Presidency

It was equally desirable that the immediate election should be made by men
most capable of analyzing the qualities adapted to the station and acting under
circumstances favorable to deliberation, and to a judicious combination of all the
reasons and inducements which were proper to govern their choice. A small num-
ber of persons, selected by their fellow-citizens from the general mass, will be most
likely to possess the information and discernment requisite to 'so complicated an
investigation. ,

It was also peculiarly desirable to afford as little opportunity as possible to
tumult and disorder. This evil was not least to be dreaded in the election of a mag-
istrate who was to have so important an agency in the administration of the gov-
ernment as the President of the United States. Put the precautions which have
been so happily concerted in the system under consideration promise an effectual
security against this mischief. The choice of several to form an intermediate body
of electors will be much less apt to convulse the community with any extraordi-
nary or violent movements than the choice of one who was himself to be the final
object of the public wishes. And as the electors, chosen in each State, are to as-
semble and vote in the State in which they are chosen, this detached and divided
situation will expose them much less to heats and ferments, which might be com-
municated from them to the people, than if they were all to be convened at one
time, in one place.

Nothing was more to be desired than that every practicable obstacle should be
opposed to cabal, intrigue, and corruption. These most deadly adversaries of re-
publican government might naturally have been expected to make their
approaches from more than one quarter, but chiefly from the desire in foreign
powers to gain an improper ascendant in our councils. How could they better grat-
ify this than by raising a creature of their own to the chief magistracy of the
Union! But the convention have guarded against all danger of thissort with the~
most provident and judicious attention. They have not made the appointment of
the President to depend on any preexisting bodies of men who might be tampered
with beforehand to prostitute their votes; but they have referred it in the first in-
stance to an immediate act of the people of America, to be exerted in the choice
of persons for the temporary and sole purpose of making the appointment. And
they have excluded from eligibility to this trust all those who from situation might
be suspected of too great devotion to the President in office. No senator, represen-
tative, or other person holding a place of trust or profit under the United States
can be of the number of the electors. Thus without corrupting the body of the
people, the immediate agents in the election will at least enter upon the task free
from any sinister bias. Their transient existence and their detached situation, al-
ready taken notice of, afford a satisfactory prospect of their continuing so, to the
conclusion of it. The business of corruption, when it is to embrace so considerable
a number of men, requires time as well as means. Nor would it be found easy sud-
denly to embark them, dispersed as they would be over thirteen States, in any
combinations founded upon motives which, though they could not properly be
denominated corrupt, might yet be of a nature to mislead them from their duty.

Another and less important desideratum was that the executive should be inde-
pendent for his continuance in office on all but the people themselves. He might
otherwise be tempted to sacrifice his duty to his complaisance for those whose favor

il
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was necessary to the duration of his official consequence. This advantage will also
be secured, by making his re-election to depend on a special body of representatives,
deputed by the society for the single purpose of making the important choice.

All these advantages will be happily combined in the plan devised by the con-
vention; which is, that the people of each State shall choose a number of persons
as electors, equal to the number of senators and representatives of such State in
the national government who shall assemble. within the State, and vote for some
fit person as President. Their votes, thus given, are to be transmitted to the seat of
the national government, and the person who may happen to have a majority of
the whole number of votes will be the President. But as a majority of the vortes
might not always happen to center on one man, and as it might be unsafe to per-
mit less than a majority to be conclusive it is provided that, in such a contin-
gency, the. House of Representatives shall elect out of the candidates who shall
have the five highest number of votes the man who in their opinion may be best
qualified for the office.

This process of election affords a moral certainty that the office of President
will seldom fall to the lot of any man who is not in an eminent degree endowed
with the requisite qualifications. Talents for low intrigue, and the little arts of
popularity, may alone suffice to elevate a man to the first honors in a single State;
but it will require other talents, and a different kind of merit, to establish him in
the esteem and confidence of the whole Union, or of so considerable a portion of
it as would be necessary to make him a successful candidate for the distinguished
office of President of the United States. It will not be too strong to say that there
will be a constant probability of seeing the station filled by characters pre-eminent
for ability and virtue. And this will be thought no inconsiderable recommenda-
tion of the Constitution by those who are able to estimate the share which the

tion. Though we cannot acquiesce in thepolltlcal heresy of the poet who says:

For forms of government let fools contest—
That which is best administered is best,—

yet we may safely pronounce that the true test of a good government is its aptitude
and tendency to produce a good administration. ... ®

m Federalist No. 70.(1 788)

Alexande_r Hamilton

Outline

l. The importance and components of strength and energy in the executive
branch. :

A. A strong and energetic executive branch requires unity, duration in office, ad-
equate resources, and sufficient powers.

A
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Il. Defense of a unitary (one-person) executive rather than a council.

A. Importance of limiting dissention and disagreement with the executive
branch.

B. Importance of being able to fix responsibility within the executive branch.

here is an idea, which is not without its advocates, that a vigorous exec-

utive is inconsistent with the genius of republican government. The en-

lightened well-wishers to this species of government must at least hope
that the supposition is destitute of foundation; since they can never admit its
truth, without at the same time admitting the condemnation of their own prin-
ciples. Energy in the executive is a leading character in the definition of good
government. It is essential to the protection of the community against foreign
attacks; it is not less essential to the steady administration of the laws; to the
protection of property against those -irregular and high-handed combinations
which sometimes interrupt the ordinary course of justice; to the security of lib-
erty against the enterprises and assaults of ambition, of faction, and of anarchy.
Every man the least conversant in Roman history knows how often that repub-
lic was obliged to take refuge in the absolute power of a single man, under the
formidable title of dictator, as well against the intrigues of ambitious individuals
who aspired to the tyranny, and the seditions of whole classes of the community
whose conduct threatened the existence of all government, as against the
invasions of external enemies who menaced the conquest and destruction of
Rome.

There can be no need, however, to multiply arguments or examples on this
head. A feeble executive implies a feeble execution of the government. A feeble
execution is but another phrase for a bad-execution; and a-gevernment.ill exe-
cuted, whatever it may be in theory, must be, in practice, a bad government.

Taking it for granted, therefore, that all men of sense will agree in the necessity
of an energetic executive, it will only remain to inquire, what are the ingredients
which constitute this energy? How far can they be combined with those other in-
gredients which constitute safety in the republican sense! And how far does this
combination characterize the plan which has been reported by the convention’

The ingredients which constitute energy in the executive are unity; duration;
an adequate provision for its support; and competent pPOWers.

_ The ingredients which constitute safety in the republican sense are a due de-
pendence on the people and a due responsibility.

Those politicians and statesmen who have been the most celebrated for the
soundness of their principles and for the justness of their views have declared in
favor of a single executive and a numerous legislature. They have, with great pro-
priety, considered energy as the most necessary qualification of the former, and
have regarded this as most applicable to power in a single hand; while they have,
with equal propriety, considered the latter as best adapted to deliberation and wis-
dom, and best calculated to conciliate the confidence of the people and to secure
their privileges and interests. .

That unity is conducive to energy will not be disputed. Decision, activity, se-
crecy, and dispatch will generally characterize the proceedings of one man in a
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much more eminent degree than the proceedings of any greater number; and in
proportion as the number is increased, these qualities will be diminished.

Whenever two or more persons are engaged in any common enterprise or pur-
suit, there is always danger of difference of opinion. If it be a public trust or office
in which they are clothed with equal dignity and authority, there is peculiar dan-
ger of personal emulation and even animosity. From either, and especially from all
these causes, the most bitter dissensions are apt to spring. Whenever these hap-
pen, they lessen the respectability, weaken the authority, and distract the plans
and operations of those whom they divide. If they should unfortunately assail the
supreme executive magistracy of a country, consisting of a plurality of persons,
they might impede or frustrate the most important measures of the government in
the most critical emergencies of the state. And what is still worse, they might split
the community into the most violent and.irreconcilable factions, adhering differ-
ently to the different individuals who composed the magistracy. .

Men often oppose a thing merely because they have had no agency in planning
it, or because it may have been planned by those whom they dislike. But if they
have been consulted, and have happened to disapprove, opposition then becomes,
in their estimation, an indispensable duty of self-love. They seem to think them-
selves bound in honor, and by all the motives of personal infallibility, to defeat
the success of what has been resolved upon contrary to their sentiments. Men of
upright, benevolent tempers have too many opportunities of remarking, with hor-
ror, to what desperate lengths this disposition is sometimes carried, and how often
the great interests of society are sacrificed to the vanity, to the conceit, and to the
obstinacy of individuals, who have credit enough to make their passions and their
caprices-interesting-to mankind. Perhaps the question now before the public may,
in its consequences, afford- melancholy proofs of the effects of this despicable—
frailty, or rather detestable vice, in the human character.

Upon the principles of a free government, iNCONVeNiences from the source just
mentioned must necessarily be submitted to in the formation of the legislature;
but it is unnecessary, and therefore unwise, to introduce them into the constitu-
tion of the executive. It is here too that they may be most pernicious. In the legis-
lature, promptitude of decision is oftener-an evil than a benefit. The differences of
opinion, and the jarring of parties in that department of the government, though
they may sometimes obstruct salutary plans, yet often promote deliberation and
circumspection, and serve to check excesses in the majority. When a resolution
too is once taken, the opposition must be at an end. That resolution is a law, and
resistance to it punishable. But no favorable circumstances palliate or atone for
the disadvantages of dissension in the executive department. Here they are pure
and unmixed. There is no point at which they cease to operate. They serve to em-
barrass and weaken the execution of the plan or measure to which they relate,
from the first step to the final conclusion of it. They constantly counteract those
qualities in the executive which are the most necessary ingredients in its composi-
tion—vigor and expedition, and this without any counterbalancing good. In the
condyct of war, in which the energy of the executive is the bulwark of the na-
tional security, everything would be to be apprehended from its plurality. . ..

Wi



302 The Presidency

But one of the weightiest objections to a plurality in the executive, and which
lies as much against the last as the first plan is that it tends to conceal faults and
destroy responsibility. Responsibility is of two kinds—to tensure and to punish-
ment. The first is the more important of the two, especially in an elective office.
Men in public trust will much oftener act in such a manner as to render them un-
worthy of being any longer trusted, than in such a manner as to make them ob-
noxious to legal punishment. But the multiplication of the executive adds ro the
difficulty of detection in either case. It often becomes impossible, amidst mutual
accusations, to determine on whom the blame or the punishment of a pernicious
measure, or series of pernicious measures, ought really to fall. It is shifted from one
to another with so much dexterity, and under such plausible appearances, that the
public opinion is left in suspense about the real author. The circumstances which
may have led to any national miscarriage or misfortune are sometimes so compli-
cated that where there are a number of actors who may have had different degrees
and kinds of agency, though we may clearly see upon the whole that there has
been mismanagement, yet it may be impracticable to pronounce to whose account
the evil which may have been incurred is truly chargeable. ... ®
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CHAPTER 5

The President: From Chief 'Cleljk to
Chief Executive

23
““The Power to Persuade’”’ from

Presidential Power

RicHARD NEUSTADT

An enduring theme in analyses of the presidency is the gap between what the
public expects of the office and the president’s actual powers. Neustadt, who
wrote the first edition of Presidential Power in 1960, offered a new way of
looking at the office. Neustadt's main point is that the formal powers of the
presidency (the constitutional powers set out in Article II and the statutory
powers that Congress grants) are not the most important resource. The president
cannot, Neustadt concluded, expect to get his way by command—issuing orders
to subordinates and other government officials, with the expectation of imme-
diate and unquestioning compliance. In a system of “separate institutions shar-
ing power,”" other political actors have their own independent sources of power
and therefore can refuse to comply with presidential orders. Nobody, Neustadt
argues, sees things from the president’s perspective (or “vantage point”’). Leg-
islators, judges, cabinet secretaries, all have their own responsibilities, constit-
uencies, demands of office, resources. Their interests and the president’s will
often be different. The key to presidential power is the power to persuade—to
convince others that they should comply with the president’s wishes because
doing so is in their interest. Presidents persuade by bargaining: making deals,
reaching compromise positions, in other words, the give and take that is part of
politics. The question remains, as the following selection points out, whether
our method of selecting presidents is appropriate to the job the winner must do.

he limits on command suggest the structure of our government. The
constitutional convention of 1787 is supposed to have created a gov-
ernment of “‘separated powers.”Ct.)did nothing of the sort. Rather, it

/8,
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160 RicHARD NEUSTADT

* ok ok

Had Truman lacked the personal advantages his ““powers’”” and his status
gave him, or if he had been maladroit in using them, there probably
would not have been a massive European aid program in 1948. . . . The
President’s own share in this accomplishment was vital. He made his
contribution by exploiting his advantages. Truman, in effect, lent Mar-
shall and the rest the perquisites and status of his office. In return they
lent him their prestige and their own influence. The transfer multiplied
his influence despite his limited authority in form and lack of strength
politically. Without the wherewithal to make this bargain, Truman could
not have contributed to European aid.

* * *

DiscussioN QUESTIONS

1. Using recent presidents (Clinton, Bush, Reagan), identify and dis-
cuss some examples of Neustadt’s argument that presidents cannot
get their way by “command,” and that they must bargain to get
what they want. .

2. Is Neustadt right? Can presidents ever rely on ““command?”’

NOTES

1. Reprinted from Marriner S. Eccles, Beckoning Frontiers (New York: Knopf,
1951), p. 336. _
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Chapter 11

The Bureaucracy

Bureaucracy is a pervasive and inescapable fact of modern existence. Every large organi-
zation in society—not just the government—is managed by a bureaucratic system:
tasks are divided among particular experts, and decisions are made and administered
according to general rules and regulations. No one who has attended a university,
worked for a large corporation, served in the military, or dealt with the government is
unfamiliar with the nature of bureaucracies.

Bureaucracies, as the sociologist Max Weber observed, are a necessary feature of
modern life. When social organizations are small—as in a small business or a small aca-
demic department—decisions can be made and programs carried out by a few individu-
als using informal procedures and with a minimum of red tape and paperwork. As these
organizations grow, it becomes increasingly necessary to delegate authority, develop
methods of tracking and assessment, and create general rules instead of deciding mat-
ters on a case-by-case basis. Suddenly a bureaucracy has arisen.

In the political realm, bureaucracies serve another purpose. Beginning with the
Pendleton Act of 1883, civil service reformers sought to insulate routine governmental
decisions from the vagaries of partisan politics—to ensure, in other words, that deci-
sions were made on the basis of merit instead of on the basis of party affiliation. The
Pendleton Act greatly reduced the number of presidential appointments in such depart-

ments as the Customs Service and the Post Office, putting in place an early version of'

the merit system. As the federal government's responsibilities grew, the need to keep
politics out of such functions as tax collection, administration of social security and wel-
fare, and similar programs became even greater.

The bureaucratization of government therefore serves important purposes: increasing
efficiency, promoting fairness, ensuring accountability. Yet at the same time, it creates
problems of its own. Bureaucracies have a tendency to grow, to become rigid, to be-
come answerable only to themselves, and to create barriers between citizens and the
government. These bureaucratic “pathologies” are well known; they are the subject of
frequent editorials and commentaries. Politicians can always count on stories about bu-
reaucratic inefficiency and callousness to strike a chord with the voting public.

As you read the selections in this chapter, keep in mind that the alternative to bureau-
cratic government in the modern world is not some sort of utopian system in which all
decisions are fair, all programs efficient, all children above average. Limiting the power
of bureaucracies means increasing the power of other institutions: Congress, the

@@ 333
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Chapter 12

The Judiciary

Some forty years ago, the constitutional scholar Robert G. McCloskey surveyed the his-
tory of the Supreme Court of the United States and concluded, “Surely the record
teaches that no useful purpose is served when the judges seek the hottest political caul-
drons of the moment and dive into the middle of them.” Instead, “The Court's greatest
successes have been achieved when it has operated near the margins of rather than in

the center of political controversy, when it has nudged and gently tugged the nation, in-'
stead of trying to rule it."* Writing after the Court's 1954 school desegregation decision'
but before the controversies over reapportionment of state legislatures, abortion, bus-
ing, and school prayer, McCloskey feared for the Court's future if it did not learn the
lessons of its past.

The Court, of course, did not follow McCloskey's advice. Over the past four decades,

the Supreme Courthas-become-an-increasingly-importantforce in-American-politics and——

the subject of intense, and at times bitter, political controversy. In the 1960s and 1970s,
the Court’s most controversial decisions involved questions of civil rights and civil liber-
ties. Although such cases remain prominent on the Court's agenda, in recent years the
justices have also turned their attention to other controversial issues, including those
arising from the separation of powers, federalism, and economic rights.

All of this judicial activity has created a highly charged political debate over the
proper role of the courts in American society. Presidents Reagan and. Bush endeavored
to reshape the Court along more conservative lines; several of their nominees provoked
considerable controversy, and the nomination of Judge Robert Bork was defeated by
the Senate. When his turn came, President Bill Clinton tried to push the Court back in the
opposite direction. Each new nomination, and each controversial Court decision, has set
off a new round of debate. .

This chapter surveys the many aspects of the judiciary’s role in American politics and

society. Related material on questions of civil rights and civil liberties can be found in
Chapters 3 and 4.

*Robert McCloskey, The American Supreme Court (Chicago: University of Chicago Press, 1960), p. 229.
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The Judiciary 361

Chapter Questions

1. What are the advantages and disadvantages of leaving political decisions to the
courts instead of to the political branches of the federal government or to the
states? What qualities do the courts have that make such activism attractive!
Unattractive, or even dangerous?

2. What is the relationship between the federal judiciary and the other branches
of the federal government? In what ways do the three branches of government
work together to make policy? In what ways is the relationship competitive or
adversarial?

ﬁ Foundations

The Supreme Court’s power to review acts of Congress and decide whether they are un-
constitutional is perhaps the most extraordinary power possessed by any court in the
world: the decision of five of nine justices can nullify the expressed will of the people’s
representatives in Congress. Moreover, the Court can strike down laws passed by state
or local officials based on a conflict with federal law. Although Supreme Court decisions
striking down major acts of Congress have been relatively infrequent, the Court has
acted often to nullify unconstitutional measures passed by the states.

Despite the enormity of the Court's*powerofj'udicialxeview—, as itis-known, this power
was not explicitly granted to the Court by the Constitution. The lack of specific language
in the Constitution on this point—probably because the delegates could not agree as to
whether the state or the federal courts should have the last word—made it necessary for
the Supreme Court to claim and defend its power of judicial review later. The justices
who were most influential in this struggle were Chief Justice John Marshall and his ally,
Justice Joseph Story.

The following two selections trace the highlights of this struggle. The first is Alexan-
der Hamilton's classic defense of judicial review in the Federalist Papers No. 78. The sec-
ond is Marshall's 1803 decision in Marbury v. Madison, in which the Supreme Court first
claimed the power of judicial review.

Questions

1. Hamilton begins his argument with a defense of the Constitution’s provision
for life appointment of justices of the Supreme Court. How does this argument
relate to his and John Marshall’s defense. of judicial review!?

2. Considering the other readings in this chapter, how reasonable is Hamilton's
observation that the courts possess “neither FORCE nor WILL but merely
judgment”? :

J4E )



362 The Judiciary

3. Consider the validity of this statement by Justice Oliver Wendell Holmes: I
do not think the United States would come to an end if we lost our power to
declare an Act of Congress void. I do think the Union would be imperiled if
we could not make that declaration as to the laws of the several States.”*

Federalist No.78 (1788)

Alexander Hamilton

Outline

I. Mode of appointment of federal judges.
IIl. Necessity of lifetime appointments for federal judges.

A. The judiciary is the least dangerous and the weakest branch; life tenure is es-
sential to preserving its independence from the other branches.

B. Life tenure is particularly important in a system with a limited Constitution,
which cannot be preserved in practice except if judges have the authority to
strike down laws that are inconsistent with the Constitution (a power known
as judicial review).

—1.-Defense of judicial review.

i. Congress merely acts as the agent of the people; the Constitution sets
out the terms of agency and must take precedence over acts of Con-
gress.

ii. The Constitution is a fundamental law; it belongs to the judges to give
it meaning and to enforce it in preference to any legislative act.

iii. The Courts cannot substitute their own judgment for that of the legisla-
ture; they must exercise judgment, not will.

iv. Judges must be independent {(and thus hold life tenure) in order to play
this role without legislative interference.

2. An independent judiciary also protects against legislative acts which do
not violate the Constitution but do interfere with private rights.

3. There are a few individuals in society who combine the necessary skill and
integrity to be federal judges; life tenure may be necessary to encourage
such people to leave the private practice of law for the federal bench.

*QOliver Wendell Holmes, “Law and the Court,” address delivered February 15, 1913, in Collected Legal Pa-
pers (New York: Peter Smith, 1952), pp. 295-296. A
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Alexander Hamilton 365

perior obligation and validity ought, of course, to be preferred; or, in other words,
the Constitution ought to be preferred to the statute, the intention of the people
to the intention of their agents.

Nor does this conclusion by any means suppose a superiority of the judicial to
the legislative power. It only supposes that the power of the people is superior to
both; and that where the will of the legislature, declared in its statutes, stands in
opposition to that of the people, declared in the Constitution, the judges ought to
be governed by the latter rather than the former. They ought to regulate their de-
cisions by the fundamental laws, rather than by those which are not fundamental.

This exercise of judicial discretion, in determining between two contradictory
laws, is exemplified in a familiar instance. It not uncommonly happens, that there
are two statutes existing at one time, clashing in whole or in part with each other,
and neither of them containing any repealing clause or expression. In such a case,
it is the province of the courts to liquidate and fix their meaning and operation.
So far as they can, by any fair construction, be reconciled to each other, reason
and law conspire to dictate that this should be done; where this is impracticable, it
becomes a matter of necessity to give effect to one, in exclusion of the other. The
rule which has obtained in the courts for determining their relative validity is,
that the last in order of time shall be preferred to the first. But this is a mere rule
of construction, not derived from any positive law, but from the nature and reason
of the thing. It is a rule not enjoined upon the courts by legislative provision, but
adopted by themselves, as consonant to truth and propriety, for the direction of
their conduct as interpreters of the law. They thought it reasonable, that between
the interfering acts of an EQUAL authority, that which was the last indication of
its will should have the preference.

But in regard to the interfering acts of a superior and subordinate authority, of -

an original and derivative power, the nature and reason of the thing indicate the
converse of that rule as proper to be followed. They teach us that the prior act of a
superior ought to be preferred to the subsequent act of an inferior and subordinate
authority; and that accordingly, whenever a particular statute contravenes the
Constitution, it will be the duty of the judicial tribunals to adhere to the latter
and disregard the former.

1t can be of no weight to say that the courts, on the pretense of a repugnancy,
may substitute their own pleasure to the constitutional intentions of the legisla-
wre. This might as well happen in the case of two contradictory statutes; Ot it
might as well happen in every adjudication upon any single statute. The courts
must declare the sense of the law; and if they should be disposed to exercise WILL
instead of JUDGMENT, the consequence would equally be the substitution of their
pleasure to that of the legislative body. The observation, if it prove any thing,
would prove that there ought to be no judges distinct from that body.

If, then, the courts of justice are to be considered as the bulwarks of a limited
Constitution against legislative encroachments, this consideration will afford a
strong argument for the permanent tenure of judicial offices, since nothing will
contribute so much as this to that independent spirit in the judges which must be
essential to the faithful performance of so arduous a duty.

This independence of the judges is equally requisite to guard the Constitution
and the rights of individuals from the effects of those ill humors, which the arts of
designing men, or the influence of paLt\icular conjunctures, sometimes disseminate
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366 The Judiciary

among the people themselves, and which, though they speedily give place to better

information, and more deliberate reflection, have a tendency, in the meantime, 10

occasion dangerous innovations in the government, and serious oppressions of the
minor party in the community. Though I trust the friends of the proposed Constitu-
tion will never concur with its enemies, in questioning that fundamental principle
of republican government, which admits the right of the people to alter or abolish
the established Constitution, whenever they find it inconsistent with their happi-

_ness, yet it is not to be inferred from this principle, that the representatives of the
people, whenever 2 momentary inclination happens to lay hold of a majority of -
their constituents, incompatible with the provisions in the existing Constitution,
would, on that account, be justifiable in 2 violation of those provisions; ot that the
courts would be under a greatet obligation to connive at infractions in this shape,
than when they had proceeded wholly from the cabals of the representative body.
Until the people have, by some solemn and authoritative act, annulled or changed
the established form, it is binding upon themselves collectively, as well as individu-
ally; and no presumption, or even knowledge, of their sentiments, Can warrant their
representatives in a departure from it, prior to such an act. But it is easy tO 5€€&, that
it would require an uncommon portion of fortitude in the judges to do their duty as
faithful guardians of the Constitution, where legislative invasions of it had been in-
stigated by the major voice of the community.

But it is not with a view t© infractions of the Constitution only, that the inde-
pendence of the judges may be an essential safeguard against the effects of occa-
sional ill humors in the society. These sometimes extend no farther than to the
injury of the private rights of particular classes of citizens, by unjust and partial laws.
Here also the firmness of the judicial magistracy is of vast importance in mitigating
the severity and confining the operation of such laws. It not only serves to moderate
the immediate mischiefs of those which may have been passed; but-it-operates asa.
check upon the legislative body in passing them; who, perceiving that obstacles to
the success of iniquitous intention are to be expected from the scruples of the courts,
are in a manner compelled, by the very motives of the injustice they meditate, t0
qualify their attempts. This is a circumstance calculated to have more influence
upon the character of our governments, than but few may be aware of. The benefits
of the integrity and moderation of the judiciary have already been felt in more
States than one; and though they may have displeased those whose sinister expecta-
tions they may have disappointed, they must have commanded the esteem and ap-
plause of all the virtuous and Jisinterested. Considerate men, of every description,
ought to prize whatever will tend to beget or fortify that temper in the courts: 3810
man can be sure that he may not be to-morrow the victim of a spirit of injustice, by
which he may be a gainer to-day. And every man must now feel, that the inevitable
rendency of such a spirit is t0 3P the foundations of public and private confidence,
and to introduce in its stead universal distrust and distress.

That inflexible and uniform adherence to the rights of the Constitution, and of
individuals, which we perceive 10 be indispensable in the courts of justice, can
certainly not be expected from judges who hold their offices by a temporary com-
mission. Periodical appointments, however regulated, or by whomsoever made,
would, in some way or other, .be fatal to their necessary independence. 1f the
power of making them was committed either t0 the Executive or legislature, there
would be danger of an impropet €0 plaisance to the branch which possessed it; if
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John Marshall 367

to both, there would be an unwillingness to hazard the displeasure of either; if to
the people, or the persons chosen by them for the special purpose, there would be
too great a disposition to consult popularity, to justify a reliance that nothing
would be consulted but the Constitution and the laws.

There is yet a further and a weightier reason for the permanency of the judicial
offices, which is deducible from the nature of the qualifications they require. It has
been frequently remarked, with great propriety, that a voluminous code of laws is
one of the inconveniences necessarily connected with the advantages of a free
government. To avoid an arbitrary discretion in the courts, it is indispensable that
they should be bound down by strict rules and precedents, which serve to define
and point out their duty in every particular case that comes before them; and it
will readily be conceived from the variety of controversies which grow out of the
folly and wickedness of mankind, that the records of those precedents must un-
avoidably swell to a very considerable bulk, and must demand long and laborious
study to acquire a competent knowledge of them. Hence it is, that there can be
but few men in the society who will have sufficient okill in the laws to qualify
them for the stations of judges. And making the proper deductions for the ordi-
nary depravity of human nature, the number must be still smaller of those who
unite the requisite integrity with the requisite knowledge. These considerations
apprise us, that the government can have no great option between fit character;
and that a temporary duration in office, which would naturally discourage such
characters from quitting 2 lucrative line of practice to accepta seat on the bench,
would have a tendency to throw the administration of justice into hands less able,
and less well qualified, to conduct it with utility and dignity. In the present cir-
cumstances of this country, and in those in which it is likely to be for a long time
to come,_the*disadvaﬁfagesrenzcbis7score would be greater than they may at first
sight appear; but it must be confessed, that they are far inferior to those which
present themselves under the other aspects of the subject.

Upon the whole, there can be no room to doubt that the convention acted
wisely in copying from the models of those constitutions which have established
GOOD BEHAVIOR as the tenure of their judicial offices, in point of duration; and
that so far from being blamable on this account, their plan would have been inex-
cusably defective, if it had wanted this important feature of good government.
The experience of Great Britain affords an illustrious comment on the excellence
of the institution. ®

Marbury v.Madison (1 803)
John Marshall

[In 1801, at the very end of his presidential term, John Adams made a number of last-
minute judicial appointments, hoping to install members of his own Federalist party in
key positions before the Republican president, Thomas Jefferson, took over. One of these

.-

5 U.S. (1 Cranch) 137 (1803). ' e \
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